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The Tax Court of the United States 
Docket No. 16756 


R. L. LANGER, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PHTITION 


The above named pctitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated September 24, 
1947, and as a basis of this proceeding alleges as 
follows: 

I. 

Petitioner is an individual residing at 939 South 
Figueroa Street, Los Angeles 15, California. Peti- 
tioner’s income tax return for the period here in- 
volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


Le 
The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A,’’ was mailed 
to petitioner on September 24, 1947. 


Pet. 
The taxes in controversy are federal income 
taxes for the calendar year 1944, in the amount of 
$3,086.48. 
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i Ve 
The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) The respondent erroneously computed the 
tax upon $5,000.00, representing petitioner’s com- 
munity one-half of $10,000.00 compensation for per- 
sonal services attributable to the years 1937, 1938, 
and 1939, upon the basis of including all of said 
sum in petitioner’s 1944 income and taxing said 
entire amount at the rates applicable for the year 
1944 rather than at the rates applicable for the 
years 1937, 1938, and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $5,000.00 of income at 
the rates applicable for the years 1937, 1938, and 
1939, to which years said income was attributable. 


(3) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Reve- 
nue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said section 
in making such computation. 


V. 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 


(1) During the years 1937 through 1944 and up 
to and including the present date, petitioner has 
been an officer of the Commodore Hotel Co., Ltd., 
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1203 West Seventh Street, Los Angeles, California. 
Said corporation keeps its books and files its income 
tax returns on the cash receipts and disbursements 
basis. 


. (2) By appropriate action of its board of direc- 
tors, evidenced by proper corporate resolution, 
Commodore Hotel Co., Ltd., undertook and agreed 
to pay to petitioner monthly from and after Janu- 
ary 1, 1937, a salary of $600.00 per month, said 
salary to continue monthly without interruption. 

(3) During each of the years 1937, 1938 and 
1939 said corporation suffered deficits from its oper- 
ations and its capital was impaired. It owed sub- 
stantial amounts to outside creditors. Because of its 
straitened circumstances it was unable, during each 
of said years, to pay to petitioner the full amount 
of salary which it had been authorized by its board 
of directors to pay, and which it had agreed to pay. 
The corporation, however, at all times recognized 
its liability for the full amount authorized to be 
paid to petitioner. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would per- 
mit it to pay to petitioner a portion of the back 
salary theretofore unpaid. During said year it 
actually paid to petitioner the sum of $10,000.00 on 
account of said back salary, which amount was at- 
tributable to the discharge, to the extent possible, 
of the unpaid salary of petitioner for the years 
1937, 1938, and 1939. 
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(5) In preparing his federal income tax return 
for the calendar year 1944 petitioner and his wife 
reported as community property the receipt of said 
$10,000.00 and computed the tax thereon in accord- 
ance with the provisions of Section 107 (d) of the 
Internal Revenue Code. The respondent has refused 
to permit the application of said section of the In- 
ternal Revenue Code in the computation of peti- 
tioner’s tax for said year. 


Wherefore petitioner prays that this court may 
hear this proceeding and determine: 


(1) That respondent erred in the particulars set 
forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUSTIN H. PECK, 
/3s/ HENRY C. DIEHL, 
Counsel for Petitioner. 


December 11, 1947. 


State of California, 
County of Los Angeles—ss. 

R. L. Langer, being first duly sworn, deposes and 
says: That he is the petitioner in the foregoing 
petition; that he has read said petition and is fa- 
miliar with the facts contained therein, and that 
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said facts are true and correct to the best of his 
knowledge and belief. 
/3/ R. L. LANGER. 

Subseribed and sworn to before me this 12th day 
of December, 1947. 

[Seal] /s/ ISOBEL V. HUGHES, 
Notary Public in and for the County of Los An- 

geles, State of California. 


EXHIBIT A 
Form 1279 


Treasury Department Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 
— Sept. 24, 1947. 

Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
ie: FP 0D :- bP 
Mr. R. L. Langer 
c/o Hotel Figueroa 
939 South Figueroa Street 
Los Angeles 15, California 


Dear Mr. Langer: 

You are advised that the determination of your 
income tax liability for the taxable year ended De- 
cember 31, 1944, discloses a deficiency of $3,086.48, 
as shown in the statement attached. 

In accordance with the provisions of existing in- 
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ternal revenue law notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, 
Washington, D. C., for a redetermination of the 
deficiency or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA:Conf. 
The signing and filing of this form will expedite 
the closing of your return by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 

Very truly yours, 
GEORGE J. SCHOENEMAN, 
Commissioner, 


By /s/ GEORGE D. MARTIN, 
Internal Revenue Agent 
in Charge. 
Enclosures: 
Statement 
Form of waiver. 
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Statement 


LA :IT :90D :LHP 

Mr. R. L. Langer 

c/o Hotel Figueroa. 

939 South Figueroa Street 
Los Angeles 15, California 


Tax Liability for the Taxable Year 
Ended December 31, 1944 


Deficiency 
Wittegite tages... 6 odeesc..a! $3,086.48 


In making this determination of your income tax 
liability careful consideration has been given to the 
report of examination dated March 21, 1947. 


Adjustment to Net Income 
Taxable Year Ended December 31, 1944 


Net income as disclosed by return....... $29,912.40 
Additional income: 

(a) Compensation unreported....... 200.00 

Net income adjusted....... $30,412.40 


Explanation of Adjustment 


(a) There is added to income the amount of 
$500.00 representing your community share of the 
value of living quarters and meals furnished you 
by your employer, during this taxable year, which 
you failed to report in your return. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount 
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of $5,000.00 (your community one-half of 
$10,000.00) attributable to the years 1937, 1938 and 
1939, which you include in gross income. However, 
in the computation of your tax this income is ex- 
cluded and the tax attributable to such income, 
computed at the lower rates in effect for such prior 
years, is added to the amount computed without 
regard to such income, the total of which is re- 
ported as your income tax lability for 1944. 

It has been determined that the provisions of 
sections 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,000.00 
represents income taxable at the rates in effect in 
the year received. 


Computation of Tax 
Taxable Year Ended December 31, 1944 


Net income adjusted .................. a $30,412.40 
Meese ourtax Exemption .............................- 500.00 
PpMeseMCL INCOME -.............---...-..------ccccce--ee- $29,912.40 | 
VOOR oh $13,165.69 
Bie COM AG IUSLCC ....................-----0cccccesseeee $30,412.40 
Less: Normal-tax exemption ........................ 200.00 
Net income subject to normal tax ................ $29,912.40 
PePPMIOTMMUNIMANMNT 0130) <= .---------------e------nneneennnnneeenncenneececaccaeeceee 897.37 
Wormecmincomrertax lability .......:...-..-....--...-.-0-.ccccseona0 $14,063.06 
Income tax liability shown on return 

PMU NIU DOI .......---caneeseoecesacccccsencnnccecceneesess 10,976.58 
Merency OF AMCOME LAX ............-------------encceseneeceecncceeenes $ 3,086.48 


Received and filed T.C.U.S. Dec. 17, 1947. 
Served Dec. 18, 1947. 


10 Estate of R. L. Langer, etc., et al. 
[Title of Tax Court and Cause. ] 


ORDER 


On suggestion of death of the petitioner and 
notice of the appointment of an Executrix filed in 
the above-entitled proceeding, it is 


Ordered, that Eleanore Langer, Executrix of the 
Estate of R. L. Langer, deceased, be substituted as 
petitioner in the place and stead of R. L. Langer, 
deceased, and that henceforth the caption of this 
proceeding shall be ‘‘Hstate of R. L. Langer, de- 
ceased, Eleanore Langer, Executrix, Petitioner v. 
Commissioner of Internal Revenue, Respondent, 
Docket Number 16756.”’ 


[Seal] /s/ JOHN W. KERN, 
Judge. 


Dated: Washington, D. C., August 31, 1948. 
egh 
Served Aug. 31, 1948. 
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The Tax Court of the United States 
Docket No. 16757 


ELEANORE LANGER, 
Petitioner, 


VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated September 
24, 1947, and as a basis of this proceeding alleges 
as follows: 


I. 

Petitioner is an individual residing at 939 South 
Figueroa Street, Los Angeles 15, California. Peti- 
tioner’s income tax return for the period here in- 
volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


: ian 
The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A,’’ was mailed 
to petitioner on September 24, 1947. 
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ela. 
The taxes in controversy are federal income taxes 
for the calendar year 1944, in the amount of 
$3,099.06. 


ay. 
The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) The respondent erroneously computed the 
tax upon $5,000.00, representing petitioner’s com- 
munity one-half of $10,000.00 compensation for per- 
sonal services paid to her husband and attributable 
to the years 1937, 1938, and 1939, upon the basis of 
including all of said sum in petitioner’s 1944 in- 
come and taxing said entire amount at the rates 
applicable for the year 1944 rather than at the 
rates applicable for the years 1937, 1938, and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $5,000.00 of income at 
the rates applicable for the years 1937, 1938, and 
1939, to which years said income was attributable. 


(3) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Reve- 
nue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said section 
in making such computation. 


V. 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 
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(1) During the years 1937 through 1944 and up 
to and including the present date, petitioner’s hus- 
band has been an officer of the Commodore Hotel 
Co., Ltd., 1208 West Seventh Street, Los Angeles, 
California. Said corporation keeps its books and 
files its income tax returns on the cash receipts and 
disbursements basis. 


(2) By appropriate action of its board of di- 
rectors, evidenced by proper corporate resolution, 
Commodore Hotel Co., Ltd., undertook and agreed 
to pay to petitioner’s husband monthly from and 
after January 1, 1937, a salary of $600.00 per 
month, said salary to continue monthly without 
interruption. 


(3) During each of the years 1937, 1938 and 
1939 said corporation suffered deficits from its 
operations and its capital was impaired. It owed 
substantial amounts to outside creditors. Because of 
its straitened circumstances it was unable, during 
each of said years, to pay to petitioner’s husband 
the full amount of salary which it had been au- 
thorized by its board of directors to pay, and which 
it had agreed to pay. The corporation, however, at 
all times recognized its liability for the full amount 
authorized to be paid to petitioner’s husband. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would per- 
mit it to pay to petitioner’s husband a portion of 
the back salary theretofore unpaid. During’ said 
year it actually paid to petitioner’s husband the 
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sum of $10,000.00 on account of said back salary, 
which amount was attributable to the discharge, to 
the extent possible, of the unpaid salary of peti- 
tioner’s husband for the years 1937, 1938, and 1939. 


(5) In preparing her federal income tax return 
for the calendar year 1944 petitioner and her hus- 
band reported as community property the receipt of 
said $10,000.00 and computed the tax thereon in 
accordance with the provisions of Section 107 (d) 
of the Internal Revenue Code. The respondent has 
refused to permit the application of said section of 
the Internal Revenue Code in the computation of 
petitioner’s tax for said vear. 


Wherefore petitioner prays that this court may 
hear this proceeding and determine: 


(1) That respondent erred in the particulars set 
forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUSTIOIN Ee PHCK,,. Ji. 


/s/ HENRY C. DIEHL, 
Counsel for Petitioner. 


December 11, 1947. 
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State of California, 
County of Los Angeles—ss. 


Eleanore Langer, being first duly sworn, deposes 
and says: that she is the petitioner in the foregoing 
petition; that she has ready said petition and is 
familiar with the facts contained therein, and that 
said facts are true and correct to the best of her 
knowledge and belief. 

/s/ ELEANORE LANGER. 

Subscribed and sworn to before me this 13th day 
of December, 1947. 

[Seal] /s/ D. C. WALTER, 

Notary Public in and for the County of Los Angeles, 
State of California. 


My Commission Expires Aug. 11, 1950. 
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1p. Gs WSs Ul Mae. 
Form 1279 


Treasury Department, Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 


Office of Sep 24, 1947 
Internal Revenue Agent in 

Charge 

Los Angeles Division 

LA:IT:90D:LHP 

Mrs. Eleanore Langer 

c/o Hotel Figueroa 

939 South Figueroa Street 

Los Angeles 15, California 


Dear Mrs. Langer: 

You are advised that the determination of your 
income tax liability for the taxable year ended 
December 31, 1944 discloses a deficiency of $3,099.06, 
as shown in the statement attached. 

In accordance with the provisions of existing 1n- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as 
the 90th dav) from the date of the mailing of this 
letter, vou may file a petition with The Tax Court 
of the United States, at its principal address, Wash- 
ineton 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
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it to the Internal Revenue Agent in Charge, Los 
Angeles, California for the attention of LA:Conf. 
The signing and filing of this form will expedite 
the closing of your return by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, . 
GEORGE J. SCHOENEMAN, 
Commissioner, 
By /s/ GEORGE D. MARTIN, 
Internal Revenue Agent 


in Charge. 
Enclosures: 
Statement 
Form of waiver 
Statement 


LA :I'T :90D :LHP 

Mrs. Eleanore Langer 

c/o Hotel Figueroa 

939 South Figueroa Street 
Los Angeles 15, California 


Tax Liability for the Taxable Year 
Ended December 31, 1944 


Deficiency 
Micommrettaxs. ...0. Ne rlee.. eee. $3,099.06 
In making this determination of your income tax 
liability careful consideration has been given to the 
report of examination dated March 21, 1947. 
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Adjustment to Net Income 
Taxable Year Ended December 31, 1944 


Net income as disclosed by return....... $31,037.39 
Additional income: 


(a) Compensation unreported ..... 500.00 


Mewincome wadgusted: .... ssc... .a. eet $31,537.39 


Explanation of Adjustment 


(a) There is added to income the amount of 
$500.00 representing your community share of the 
value of living quarters and meals furnished you 
by yvour husband’s employer, during this taxable 
vear, which you failed to report in your return. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount of 
$5,000.00 (your community one-half of $10,000.00) 
attributable to services rendered by your husband 
in the years 1937, 1938 and 1939, which you in- 
clude in gross income. However, in the computa- 
tion of vour tax this income is excluded and the 
tax attributable to such income, computed at the 
lower rates in effect for such prior years, is added 
to the amount computed without regard to such 
income, the total of which is reported as your in- 
come tax lability for 1944. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,000.00 
represents income taxable at the rates in effect in 
the vear received. 


rd 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1944 


PRE MCHA IUSECM _........ nc ecccncencccectceccecencecacenecens $31,537.39 
Less : Excess of net long-term capital gain 

over net short-term capital loss... eee 1,125.00 
(ES 0) (cc $30,412.39 
Prem CXCMIPUION ...............-.-----.---.-enceccoceccceeceee- 500.00 
Balance (surtax net income) ..00.........000...-cceeeceeeeecceeeeeee $29,912.39 
a a cc 13,165.68 
Ordinaty Wet meome ...............................-.... $30,412.39 
Less: Normal tax exemption ..................-..-.- 500.00 
Balance subject to normal tax -...00......... $29,912.39 
Normal tax (3 per cent of $29,912.39) ooo 897.37 
8 1808 Gis $14,063.05 
Plus: 50 per cent of $1,125.00 Se eee ee 562.50 
PVM TMETUETG TAR |... -..---.--..--c----c-coceoceccceccccecececccecccecneocseeeee $14,625.55 


Computation of Tax 
Taxable Year Ended December 31, 1944 


Net income adjusted ................0...ccccceeceeee $31,537.39 
Less: Surtax exemption ...........0..0000---00--0--- 500.00 
llttaxenet INCOME «........................cccccee nee $31,037.39 
Ia occ sseavceseceeeedennnncscenncectnncncee $13,863.18 
PVCGINGGMIG AGQMSTCO oo... .-cecseeeee $31 ,537:39 
Less: Normal-tax exemption ............2.......---- 500.00 
Net income subject to normal tax................ $31,037.39 . 
OT GE 205) ee 931.12 
Totaemormal tax and SUTLAX ...................---.----cccccoscecceees $14,794.30 
IQ oe $14,625.55 
Correct income tax liability ....... | 2 ee a $14,625.55 
Income tax liability shown on return, 

MCC OUINI TN G02 2988s cccccenecccecscececeecencceeeee $11,526.49 
Deficiency of income taX ..........-....:.-cececsecceseeeeeceeeeecee- $ 3,099.06 


Received and filed T.C.U.S. Dec. 17, 1947. 
Served Dee. 18, 1947. 
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The Tax Court of the United States 
Docket No. 18396 


C. ABBOTT LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PHIITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated February 19, 
1948, and as a basis of this procceding alleges as 
follows: 


JE 
Petitioner is an individual residing at 1203 West 
Seventh Street, Los Angeles 14, California. Peti- 
tioner’s income tax return for the period here in- 


volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


Jf. 
The notice of deficiency, a copy of which 1s at- 
tached hereto and marked Exhibit ‘‘A,’’ was mailed 
to petitioner on February 19, 1948. 
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IaLt. 
The taxes in controversy are federal income taxes 
for the calendar years 1944 and 1945, as follows: 


/ ogo. eee $2,041.07 

Se co | ee 2,867.32 

l,i rrr $4,908.39 
IV. 


The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) The respondent erroneously computed the 
tax upon $4,400.00, representing petitioner’s com- 
munity one-half of $8,800.00 compensation for per- 
sonal services paid to him and attributable to the 
years 1938 and 1939, upon the basis of including all 
of said sum in petitioner’s 1944 income and taxing 
said entire amount at the rates applicable for the 
year 1944 rather than at the rates applicable for 
the years 1938 and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $4,400.00 of income at 
the rates applicable for the years 1938 and 1939, to 
which years said income was attributable. 


(3) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said section 
in making such computation. 
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(4) The respondent erroneously computed the 
tax upon $5,750.00, representing petitioner’s com- 
munity one-half of $11,500.00 compensation for per- 
sonal services paid to him and attributable to the 
years 1939 and 1940, upon the basis of including , 
all of said sum in petitioner’s 1945, income and 
taxing said entire amount at the rates applicable 
for the year 1945 rather than at the rates applicable 
for the years 1939 and 1940. * 


(5) Respondent erroneously failed and refused 
to compute the tax upon said $5,750.00 of income at 
the rates applicable for the years 1939 and 1940, to 
which years said income was attributable. 


(6) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1945 and 
erroneously failed and refused to apply said section 
in making such computation. 


V. 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 


(1) During the years 19837 through 1945 and 
up to and including the present date, petitioner has 
been an officer of the Commodore Hotel Co., Ltd., 
1203 West Seventh Street, Los Angeles, California. 
Said corporation keeps its books and files its in- 
come tax returns on the cash receipts and disburse- 
ments basis. 
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(2) By appropriate action of its board of direc- 
tors, evidenced by proper corporate resolution, Com- 
modore Hotel Co., Ltd., undertook and agreed to 
pay to petitioner monthly from and after January 
1, 1937, a salary of $600.00 per month, said salary 
to continue monthly without interruption. 


(3) During each of the years 1938, 1939 and 
1940, said corporation suffered deficits from its 
operations and its capital was impaired. It owed 
substantial amounts to outside creditors. Because 
of its straitened circumstances it was unable, dur- 
ing each of said years, to pay to petitioner the full 
amount of salary which it had been authorized by 
its board of directors to pay, and which it had 
agreed to pay. The corporation, however, at all 
times recognized its liability for the full amount 
authorized to be paid to petitioner. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would 
permit it to pay to petitioner a portion of the back 
salary theretofore unpaid. During said year it 
actually paid to petitioner the sum of $8,800.00 on 
account of said back salary, which amount was at- 
tributable to the discharge, to the extent possible, 
of the unpaid salary of petitioner for the years 
1938 and 1939. 


(5) In preparing their federal income tax re- 
turns for the calendar year 1944 petitioner and his 
wife reported as community property the receipt 
of said $8,800.00 and computed the tax thereon in 
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accordance with the provisions of Section 107(d) 
of the Internal Revenue Code. The respondent has 
refused to permit the application of said section 
of the Internal Revenue Code in the computation 
of petitioner’s tax for said year. 


(6) During the year 1945 said corporation paid 
to petitioner the sum of $11,500.00 on account of 
said back salary, which amount was attributable to 
the discharge, to the extent possible, of petitioner’s 
unpaid salary for the years 1939 and 1940. 


(7) In preparing their federal income tax re- 
turns for the calendar year 1945 petitioner and his 
wife reported as community property the receipt 
of said $11,500.00 and computed the tax thereon in 
accordanee with the provisions of Section 107(d) 
of the Internal Revenue Code. The respondent has 
refused to permit the application of said section of 
the Internal Revenue Code in the computation of 
petitioner’s tax for said year. 


Wherefore, petitioner prays that this court may 
hear this proceeding and determine: 


(1) ‘That respondent erred in the particulars set 
forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUSTIN H. PECK, JR., 


/s/ HENRY C. DIEHL, 
Counsel for Petitioner. 
May 6, 1948 
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State of California, 
County of Los Angeles 


SS. 


C. Abbott Lindsey, being first duly sworn, deposes 
and says: That he is the petitioner in the foregoing 
petition; that he has read said petition and is 
familiar with the facts contained therein, and that 
said facts are true and correct to the best of his 
knowledge and belief. 


/3s/ C.. ABBOTT LINDSEY. 
Subseribed and sworn to before me this 6th day 
of May, 1948. ° 
[Seal] ISOBEL V. HUGHES, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires Nov. 4, 1948. 
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Treasury Department, Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 


February 19, 1948 
Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
LA:IT:90D:LHP » 
Mr. C. Abbott Lindsey 
1203 West Seventh Street 
Los Angeles 14, California 


Dear Mr. Lindsey: 

You are advised that the determination of your 
income tax liability for the taxable years ended De- 
cember 31, 1944 and 1945, discloses a deficiency of 
$4,908.39, as shown in the statement attached. 

In accordance with the provisions of existing 
internal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this 
letter, you may file a petition with the Tax Court | 
of the United States, at its principal address, . 
Washington 25, D. C., for a redetermination of the 
deficiency or deficiencies. 

Should you not desire to file a petition, you are 
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requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California, for the attention of LA: Conf. 
The signing and filing of this form will expedite 
the closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, 
GKO. J. SCHOENEMAN, 
Commissioner, 
By GEORGE D. MARTIN, 
Internal Revenue Agent 


@ 


in Charge. 
Enclosures: 
Statement 
Form of waiver 
Statement 


LA :IT:90D :LHP 
Mr. C. Abbott Lindsey 
1203 West Seventh Street 
Los Angeles 14, California 


Tax Liability for the Taxable Years 
Ended December 31, 1944 and 1945 


Year | Deficiency 
WO44 Income tax ............... $2,041.07 
ner Wncome tax ............... 2,867.32 


ee es $4,908.39 
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In making this determination of your income tax 
liability careful consideration has been given to 
the report of examination dated March 17, 1947. 


Adjustment to Net Income 
Taxable Year Ended December 31, 1944 


Net income as disclosed by return....... $21,841.76 
Additional deduction: 

(@) Standard deduction ...........- 250.00 
NOL Ine@GIne wamluicted.........cceu....... $21,591.76 


t 


Explanation of Adjustment 


(a) In your return you elect to take the stand- 
ard deduction provided in section 23 (aa)(1) of 
the Internal Revenue Code, but claim only $250.00 
of the $500.00 allowable. An additional deduction 
of $250.00 is accordingly allowed. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount of 
$4,400.00 (your community half of $8,800.00) at- 
tributable to the years 1938 and 1939 which you 
include in gross income. However, in the compu- 
tation of your tax this income is excluded and the 
tax attributable to such meome, computed at the 
lower rates in effect for such prior years, is added 
to the amount computed without regard to such in- 
come, the total of which is reported as your in- 
come tax liability for 1944. 

It has been determined that the provisions of sec- 
tion 107 of the Internal Revenue Code are not ap- 
plicable, and that the aforementioned $4,400.00 con- 
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the year received. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1944 


Tee MUM OIN@ TAC DU SHC ..__..................--.0-----0----0----neseeceroeeee $21,591.76 
Less: Exeess of net long-term eapital gain 

Oven net short-term capital loss............................-- 1,550.09 
AO PIT LTICOMC) «aoe cecceeeeecceeeeneenneeeeeeeeeneces $20,041.67 
ee Mas TCXCMIDEION ............-.-----.--20----0-----eceeaceceeeee 500.00 
Balemee (surtax net income) .........................---------:00--- $19,541.67 
PRO OTD LOT -._2cs.....-.20--..00-c0neseennnaceccoenencciscerene- 7,017.09 
aanItaey CU WAGOME ................-..--.220---eeeeeee $20,041.67 
Less: Normal tax exemption ...................----- 500.00 
Balance subject to normal tax ...............--... $19,541.67 
iNetmaltax (3 per cent of $19,541.67) ...................------- 986.25 
OES OSS oe a ne $ 7,603.34 
Pals a emeont Of 1,950.09 __..............----.--.----0---+-0eee-- 775.04 
2 PERS Ge i i $ 8,378.38 


~ Computation of Tax 
Taxable Year Ended December 31, 1944 


PeieIM@@mesaCFUSLEd ...................-.:.---0.0------ $21,591.76 
Mess: satae EXCMption .............................. 500.00 
sitaee Meu aM@Gme.....__...........-.--.....--.--....---- $21,091.76 
Coo? 0 $ 7,871.39 
iNet income adjusted ...................................- $21,591.76 
Less: Normal-tax exemption ...................---+- 500.00 
Net income subject RO m@rinel TAX ......--..--<2-- $21,091.76 
ws LT 6 3 9) Ec 632.75 
(omeerOtiia Widen SUTtak ................-..-...-----------..-.---- $ 8,504.14 
PMUMONORME TV CMUGMM._-._......-----..----00---0-ceneeeeeececensecccaeencanceoeee $ 8,378.38 
Cemmect income tax liability ..........................--.---------.--- $ 8,378.38 
Income tax liability shown on return, 

2 STEIN 02181 (0 6,337.31 


Meney OFANCOME LAX ......222...--......-...0.-ncececeneeneneenee $ 2,041.07 
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Net Income 
Taxable Year Ended December 31, 1945 


The net income of $25,746.91 disclosed in your re- 
turn is accepted as correct. 

In your return you disclose receipt in 1945 of 
compensation for personal services in the amount 
of $5,750.00 (your community half of $11,500.00) 
attributable to the years 1939 and 1940. In the com- 
putation of your tax this income is excluded and 
the tax attributable to such income, computed at 
the lower rates in effect for such prior years, is 
added to the amount computed without regard to 
such income, the total of which is reported as your 
income tax lability for 1945. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,750.00 
constitutes income taxable at the rates in effect in 
the year received. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1945 


I ooo sacs... --2ssnene-aceaeees.anceee Peon yeee $25,746.91 
Less: Excess of net long-term capital gain 

over net short-term capital loss ..................----..------ 4,610.63 
Oneanemy net meone ..........................-....---- en eee $21,136.28 
Pre eeMGEN CXCMIPUION .......................ccccnsseccenen-oeeceneeeees 500.00 
eeeaneen@sunsax Met income) ...........................----.0-+-- $20,636.28 
uO A 7, $ 7,616.32 
peiierupe net WiCOMe*................................-00¢ $21,136.28 
Less: Normal tax exemption .......................- 900.00 
Balance subject to normal tax ..................+. $20,636.28 
Normal tax (3 per cent of $20,636.28) ......................--.. 61909 
Ee ST ee $ 8,235.41 
Eis 0 per cent Ob $4,010.69 .......................cccennccceees 2,305.31 
Mi 6 Ls, Sr $10,540.72 

m Computation of Tax 
Taxable Year Ended December 31, 1945 

2 tO) i $25,746.91 
Less: Surtax exemption ...........0.........00000--- 500.00 
Ce oo $25,246.91 
Ou (te ies $10,295.68 
POT occ cc ecccccncscccccncenccnsnee $25,746.91 
Less: Normal-tax exemption ....................---- 500.00 
Net income subject to normal tax .............. $25,246.91 
VOPITIVEM UPN S72. ..-.--..--0.e---csa-ccceeecsneacesenaorenesecenncenenses 797.41 
TGealriernvalevas anc SUrtAX .......................-.-.....-----00--2- $11,053.09 
OL $10,540.72 
Corveet tacome tax liability... 2... ee eee eeeceee $10,540.72 
Income tax liability shown on return, 

PR OMS .......0....nncccencserenacocssceccscececccesncesesuus 7,673.40 
MGMOreIAG@Y OF TIMGOME TAX ........-.....-2ccccccccecccesscececececcccence $ 2,867.32 


Received and filed T.C.U.S., May 11, 1948. 
Served May 12, 1948. 
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[Title of Tax Court and Cause. ] 
Docket No. 18396 
AMENDED PETITION 


The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated February 19, 
1948, and as a basis of this proceeding alleges as 
follows: 

I. 

Petitioner is an individual residing at 1203 West 
Seventh Street, Los Angeles 14, California. Peti- 
tioner’s income tax return for the period here in- 
volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


Juk, 
The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A,’’ was mailed 
to petitioner on February 19, 1948. 


gL: 
The taxes in controversy are federal income taxes 
for the calendar years 1944 and 1945, as follows: 


a $9 041.07 

a 2,867.32 

ee $4 908.39 
ne 


The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 
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(1) The respondent erroneously computed the 
tax upon $5,000.00, representing, petitioner's com- 
munity one-half of $10,000.00 compensation for per- 
sonal services paid to him and attributable to the 
vears 1937, 1938, and 1939, upon the basis of in- 
eluding all of said sum in /petitioner’s 1944 income 
and taxing said entire amount at the rates ap- 
plicable for the year 1944 rather than at the rates 
applicable for the years 1937, 1938, and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $5,000.00 of income 
at the rates applicable for the years 1937, 1938, 
and 1939, to which years said income was attrib- 
utable. 


(3) ‘The respondent erroneously determined that 
the provisions of Section 107 of the Internal Reve- 
nue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said sec- 
tion in making such computation. 


(4) The respondent erroneously computed the 
tax upon $5,750.00, representing petitioner’s com- 
munity one-half of $11,500.00 compensation for 
personal services paid to him and attributable to 
the years 1939 and 1940, upon the basis of including 
all of said sum in petitioner’s 1945 income and 
taxing said entire amount at the rates applicable 
for the year 1945 rather than at the rates appli- 
cable for the years 1939 and 1940. 


(5) Respondent erroneously failed and refused 
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to compute the tax upon said $5,750.00 of income 
at the rates applicable for the years 1939 and 
1940, to which years said income was attributable. 


(6) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Reve- 
nue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1945 and er- 
roneously failed and refused to apply said section in 
making such computation. 


(7) The respondent erred in failing and refus- 
ing to determine that petitioner has overpaid his 
income taxes for the calendar year 1944, 


ie 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 


(1) During the years 1937 through 1945 and 
up to and including the present date, petitioner has 
been an officer of the Commodore Hotel Co., Ltd., 
1203 West Seventh Street, Los Angeles, California. 
Said corporation keeps its books and files its in- 
come tax returns on the cash receipts and dis- 
bursements basis. 


(2) By appropriate action of its board of di- 
rectors, evidenced by proper corporate resolution, 
Commodore Hotel Co., Ltd., undertook and agreed 
to pay to petitioner monthly from and after Jan- 
uary 1, 1937, a salary of $600.00 per month, said 
salary to continue monthly without interruption. 


(3) During each of the years 1937, 1938, 1939 


vs. Commissioner of Internal Revenue 30 


and 1940, said corporation suffered deficits from 
its operations and its capital was impaired. It 
owed substantial amounts to outside creditors. Be- 
cause of its straitened circumstances it was unable, 
during each of said years, to pay to petitioner the 
full amount of salary which it had been authorized 
by its board of directors to pay, and which it had 
agreed to pay. The corporation, however, at all 
times recognized its lability for the full amount 
authorized to be paid to petitioner. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would per- 
mit it to pay to petitioner a portion, of the back 
salary theretofore unpaid. During said year it 
actually paid to petitioner the sum of $10,000.00 
on account of said back salary, which amount was 
attributable to the discharge, to the extent possible, 
of the unpaid salary of petitioner for the years 
1937,.1938, and 1939. 


(5) In preparing their federal income tax re- 
turns for the calendar year 1944 petitioner and his 
wife reported as community property the receipt 
of said $10,000.00 and computed the tax thereon 
in accordance with the provisions of Section: 107(d) 
of the Internal Revenue Code. The respondent has 
refused to permit the application of said section 
of the Internal Revenue Code in the computation 
of petitioner’s tax for said yéar. 


(6) During the year 1945 said corporation paid 
to petitioner the sum of $11,500.00 on account of 
said back salary, which amount was attributable 
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to the discharge, to the extent possible, of peti- 
tioner’s unpaid salary for the years 1939 and 
1940. 


(7) In preparing their federal income tax re- 
turns for the calendar year 1945 petitioner and 
his wife reported as community property the re- 
eeipt of said $11,500.00 and computed the tax 
thereon in accordance with the provisions of Sec- 
tion 107(d) of the Internal Revenue Code. The re- 
spondent has refused to permit the application of 
said section of the Internal Revenue Code in the 
computation of petitioner’s tax for said year. 


(8) Petitioner’s income tax return for the calen- 
dar year 1944 disclosed a liability for taxes in the 
amount of $6337.31, which amount was paid on or 
before March 15, 1945. Petitioner’s correct tax ha- 
bility for said year 1944 is $5607.42. Petitioner has 
overpaid his 1944 income taxes in the amount of 
$729.84, and refund of said amount in hereby 
claimed. 


Wherefore, petitioner prays that this court may 
hear this proceeding and determine: 


(1) That respondent erred in the particulars 
set forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUSTIN EP PPCK, WR: 
/s/ TINGS ¥ Cele: 
Counsel for Petitioner. 
Jammary 25, 1949. 
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State of California, 
County of Los Angeles—ss. 


C. Abbott Lindsey, being first duly sworn, de- . 
poses and says: That he is the petitioner in the fore- 
going petition; that he has read said petition and is 
familiar with the facts contained therein, and that 
said facts are true and correct to the best of his 
knowledge and belief. 


s/ C. ABBOTT LINDSEY. 
Subscribed and sworn to before me this 7th day 
of February, 1949. 


[Seal] /s/ LILLIAN 8. FOLTZ, 
Notary Public in and for the County of Los An- 
geles, State of California. 
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Treasury Department, Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 


February 19, 1948. 
Office of 
Internal Revenue Agent in Charge 
Los Angeles Division 
LA: IT SOD :LHP 
My. C. Abbott Lindsey 
1203 West Seventh Street 
Los Angeles 14, California 


Dear Mr. Lindsey: 

You are advised that the determination of your 
income tax liability for the taxable years ended 
December 31, 1944, and 1945, discloses a deficiency 
of $4,908.39, as shown in the statement attached. 

In accordance with the provisions of existing 1n- 
ternal revenue laws, notice is hereby given of the 
deficiency o1 deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as 
the 90th day) from the date of the mailing of this 
letter, you may file a petition with the Tax Court of 
the United States, at its principal address, Wash- 
ington 25, D. C., for-a redetermination of the de- 
ficiency or deficiencies. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and for- 
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ward it to the Internal Revenue Agent in Charge, 
Los Angeles, California, for the attention of LA: 
Conf. The signing and filing of this form will ex- 
pedite the closing of your return(s) by permitting 
an early assessment of the deficiency or deficien- 
cies, and will prevent the accumulation of interest, 
since the interest period terminates 30 days after 
filing the form, or on the date assessment is made, 
whichever is earlier. é 
Very truly yours, 
GEO. J. SCHOENEMAN, 
Commissioner. 
By GEORGE D. MARTIN, 
Internal Revenue Agent in 


Charge. 
Enclosures: 
Statement 
Form of waiver 
Statement 


LA :IT :90D:LHP 
Mr. C. Abbott Lindsey 
1203 West Seventh Street 
Los Angeles 14, California 


Tax Liability for the Taxable Years 
Ended December 31, 1944, and 1945 


Year | Deficiency 
eae Imeome Tax.............05 $2,041.07 
ao Income Taxs.............. 2,867.32 
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In making this determination of your income 
tax liability careful consideration has been given to 
the report of examination dated March 17, 1947. 


Adjustment to Net Income 
Taxable Year Ended December 31, 1944 


Net income as disclosed by return....... $21,841.76 
Additional deduction: 

(a) «Standard deduction ............ 250.00 
Net ifecmiewadstisted................... $21,591.76 


Explanation of Adjustment 


(a) In your return you elect to take the stand- 
ard deduction provided in section 23(aa) (1) of the 
Internal Revenue Code, but claim only $250.00 of 
the $500.00 allowable. An additional deduction of 
$250.00 is accordingly allowed. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount 
of $4,400.00 (your community half of $8,800.00) 
attributable to the years 19388 and 1939 which you 
include in gross income. However, in the compu- 
tation of your tax this income is excluded and the 
tax attributable to such income, computed at the 
lower rates in effect for. such prior years, is added 
to the amount computed without regard to such in- 
come, the total of which is reported as your income 
tax liability for 1944. 

It has been determined that the provisions of sec- 
tion 107 of the Internal Revenue Code are not ap- 
plicable, and that the aforementioned $4,400.00 con- 


vs. Commissioner of Internal Revenue 4] 


stitutes income taxable at the rates in effect in 
the year received. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1944 


oo Oe eT $21 591.76 
Less : Excess of net long-term capital gain 

over net short-term capital loss ....................e eee 1,550.09 
TV TCTMICOMIG ............o.....0.2eeecnncceeeeenencceeeensneeenen $20,041.67 
oo ilies (000) 0) 500.00 
flame (Surtax Mel IncOMe) .......................-.-ccscceesse0- $19,541.67 
8 S| 7,017.09 
@rcinary net Micome ..................... $20,041.67 
Less: Normal tax exemption ....................... 200.00 
Balance subject to normal tax .................... $19,541.67 
Normal tax (3 per cent of $19,541.67) _.. 586.25 
Sera ann AO 6 coc sev -cecc-de-ss..caa-cnccecn--------eceasaoeee $ 7,603.34 
Pelvis: s@hpem Cent Of 0,050.09 ___...........-....ceccscceceseeceeeees 775.04 
8S $ 8,378.38 


Computation of Tax 
Taxable Year Ended December 31, 1944 


Wet tmeonmme adjusted -..............-...-...-......0..--2 $21,591.76 
ese olaaX CXEMPLION ......................--..--.- 500.00 
BUTaRe Wer INCGUNE .............................ccc0ecceece $21,091.76 
SUR ost ge o 7,001.09 
IVGL MM@G@MC AGGMSLEM ..................--.ccccceneeeene $21,591.76 
Less : Normal-tax exemption ............-........... 900.00 
Net income subject to normal tax ................ $21,091.76 
LI TO al) 2S ee 632.75 
Deemer nialltame atid SULtAX ...............-.---0.-s-ce0--eceeenoee- $ 8,504.14 
oie __-...seeccsnsennenecensceccessncesceonecessnanseeanne 8,378.38 
(@meeet income tax liability ...............-.-...........00 2c. $ 8,378.38 
Income tax liability shown on return 

TE JS AS10245 10] ( Sr 6,337.31 


Deremiey Of MCOME AX ...........-....-2.-0-c-ceccncecenceesnseees- $ 2,041.07 


42 Estate of R. L. Langer, etc., et al. 


Net Income 
Taxable Year Ended December 31, 1945 


The net income of $25,746.91 disclosed in your 
return is accepted as correct. 

In your return you disclose receipt in 1945 of 
compensation for personal services in the amount 
of $5,750.00 (your community half of $11,500.00) 
attributable to the years 1939 and 1940. In the com- 
putation of your tax this income is excluded and 
the tax attributable to such income, computed at 
the lower rates in effect for such prior years, is 
added to the amount computed without regard to 
such income, the total of which is reported as your 
income tax liability for 1945. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,750.00 
constitutes income taxable at the rates in effect in- 
the vear received. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1945 


I edds. 2 nnncucaacocc--aoesacnnascececceees $25,746.91 
Less: Excess of net long-term capital gain 

over net short-term capital loss -.......000.0. eee 4,610.63 
Omeiary Wet AHCOMC |... eee eee $21,136.28 
ee OMNbAM GRONIPTION .......................2-----eeecencencceeoeee 500.00 
alenmee (SuUrtax net income) ..........................---ceeeeee $20,636.28 
RMON GA0GSGO.28 ................ 2... .sccecccsccccesecneceeescneceee $ 7,616.32 
(menmary NeCUINCOME ........................... 0. $21,136.28 
Less: Normal tax exemption ........................ 500.00 
Balance subject to normal tax .................... $20,636.28 
rermial tax (595 0f $20,636.28)... ee eeceeeeeee 619.0) 
MEM MN Poo coc ane eeeneenncne--ecececceeseecccceccccecennenesee $ 8,235.41 
Oe es A 2,305.31 
TS $10,540.72 


Computation of Tax 
Taxable Year Ended December 31, 1945 


PROG TQOUN oe enon eee cceceneee cee eeenee $25,746.91 
ese: Surtax exemption .............................. 500.00 
Pmitbax Met INCOME _.......c2scc............0--------n--ae- $25,246.91 
Sto Si ne ae ee $10,295.68 
1 NC 2 RR rr $25,746.91 
Less: Normal-tax exemption ....................--. 500.00 
Net income subject to normal tax ................ $25,246.91 
ee: Sant oo) rr 757.41 
(Rovelavornial tee, aid SUTPAX _.................--.--.-.--.cccccececocee $11,053.09 
ee $10,540.72 
Correct income tax liability 20... eeeeeeeeeeeeee $10,540.72 
Income tax liability shown on return 

MPGOWIETING, 2551108 ............--.0ccasneceen-sasccesccceensssesasee 7,673.40 
Demeieney of WCOMe TAX ....................c00.---.0---eecncceceneee - $ 2,867.32 


Filed T.C.U.S. Feb. 9, 1949. 
Served March 1, 1949. 
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The Tax Court of the United States 
Docket No. 18397 


PAULINE LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated February 19, 
1948, and as a basis of this proceeding alleges as 
follows: 

I. 

Petitioner is an individual residing at 1203 West 
Seventh Street, Los Angeles 14, California. Peti- 
tioner’s income tax return for the period here in- 
volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


LI. 
The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A’’, was mailed 
to petitioner on February 19, 1948. 


‘Tie 
The taxes in controversy are federal income taxes 
for the calendar years 1944 and 1945, as follows: 
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OE See $9041.07 
eee 2,867.32 
TMM ee. ... ov evieee... oe $4 908.39 

IV. 


The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) The respondent erroneously computed the 
tax upon $4,400.00 representing petitioner’s com- 
munity one-half of $8,800.00 compensation for per- 
sonal services paid to her husband and attributable 
to the years 1938 and 1939, upon the basis of includ- 
ing all of said sum in petitioner’s 1944 income and 
taxing said entire amount at the rates applicable 
for the year 1944 rather than at the rates applicable 
for the years 1938 and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $4,400.00 income at 
the rates applicable for the years 1938 and 1939, to 
which years said income was attributable. 


(3) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said section 
in making such computation. 


(4) The respondent erroneously computed the 
tax upon $95,750.00, representing petitioner’s com- 
munity one-half of $11,500.00 compensation for per- 
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sonal services paid to petitioner’s husband and 
attributable to the years 1939 and 1940, upon the 
basis of including all of said sum in petitioner’s 
1945 income and taxing said entire amount at the 
rates applicable for the vear 1945 rather than at 
the rates applicable for the years 1939 and 1940. 


(5) Respondent erroneously failed and refused 
to compute the tax upon said $5,750.00 of income 
at the rates applicable for the years 1939 and 1940, 
to which years said income was attributable. 


(6) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar vear 1945 and 
erroneously failed and refused to apply said section 
in making such computation. 


¥: 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 


(1) During the years 1987 through 1945, and up 
to and including the present date, petitioner’s hus- 
band has been an officer of the Commodore Hotel 
Co., Ltd., 1208 West Seventh Street, Los Angeles, 
California. Said corporation keeps its books and 
files its income tax returns on the cash receipts and 
disbursements basis. 


(2) By appropriate action of its board of direc- 
tors evidenced by proper corporate resolution, Com- 
modore Hotel Co., Ltd., undertook and agreed to 
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pay to petitioner’s husband monthly from and after 
January 1, 1937, a salary of $600.00 per month, said 
salary to continue monthly without interruption. 


(3) During each of the years 1938, 1939 and 
1940, said corporation suffered deficits from its 
operations and its capital was impaired. It owed 
substantial amounts to outside creditors. Because 
of its straitened circumstances it was unable, dur- 
ing each of said years, to pay to petitioner’s hus- 
band the full amount of salary which it had been 
authorized by its board of directors to pay, and 
which it had agreed to pay. The corporation, how- 
ever, at all times recognized its liability for the full 
amount authorized to be paid to petitioner’s hus- 
band. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would per- 
mit it to pay to petitioner’s husband a portion of 
the back salary theretofore unpaid. During said 
year it actually paid to petitioner’s husband the sum 
of $8,800.00 on account of said back salary, which 
amount was attributable to the discharge, to the 
extent possible, of the unpaid salary of petitioner’s 
husband for the years 1938 and 19389. 


(5) In preparing their federal income tax re- 
turns for the calendar year 1944 petitioner and her 
husband reported as community property the receipt 
of said $8,800.00 and computed the tax thereon in 
accordance with the provisions of Section 107(d) 
of the Internal Revenue Code. The respondent has 
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refused to permit the application of said section 
of the Internal Revenue Code in the computation 
of petitioner’s tax for said year. 


(6) During the year 1945 said corporation paid 
to petitioner’s husband the sum of $11,500.00 on 
account of said back salary, which amount was 
attributable to the discharge, to the extent possible, 
of petitioner’s husband’s unpaid salary for the 
vears 1939 and 1940. 


(7) Im preparing their federal income tax re- 
turns for the calendar year 1945 petitioner and her 
husband reported as community property the receipt 
of said $11,500.00 and computed the tax thereon in 
accordance with the provisions of Section 107 (d) 
of the Internal Revenue Code. ‘The respondent 
has refused to permit the appheation of said section 
of the Internal Revenue Code in the computation of 
petitioner’s tax for said year. 


Wherefore, petitioner prays that this court may. 
hear this proceeding and determine: 


(1) That respondent erred in the particulars 
set forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
/s/ AUSTIN H. PECK, JR., 


/s/ HENRY C. DIEHL, 
Counsel for Petitioner. 
May 6, 1948. 
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State of California, 
County of Los Angeles—ss. 


Pauline Lindsey, being first duly sworn, deposes 
and says: ‘That she is the petitioner in the fore- 
going petition; that she has read said petition and 
is familiar with the facts contained therein, and that 
said facts are true and correct to the best of her 
knowledge and belief. 


/s/ PAULINE LINDSEY. 
Subscribed and sworn to before me this 6th day 
of May, 1948. 


[Seal] /s/ ISOBEL V. HUGHES, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My Commission Expires Nov. 4, 1948. 
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EXHIBIT A 


Form 1279 (Rev. Mar. 1946) 
SN-IT-7 


Treasury Department Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 
Feb. 19, 1948 

Internal Revenue 
Agent In Charge 
Los Angeles Division 

LA TIT 90D :-LHP 
Mrs. Pauline Lindsey 
1203 West 7th Street 
Los Angeles 14, California 


Dear Mrs. Lindsey: 

You are advised that the determination of your 
income tax liability for the taxable years ended 
December 31, 1944 and 1945 discloses a deficiency of 
$4,908.39, as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday, 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this letter, 
you may file a petition with The Tax Court of the 
United States, at its principal address, Washing- 
ton 25, D. C., for a redetermination of the deficiency 
or deficiencies. 

Should you not desire to file a petition, you are 
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requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, Los 
Angeles, California for the attention of LA:Conf. 
The signing and filing of this form will expedite the 
elosing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, 
GEO. J. SCHOENEMAN, 
Commissioner, 
By GEORGE D. MARTIN, 
Internal Revenue Agent 


in Charge. 
Enclosures: 
Statement 
Form of waiver 
Statement 


LA:IT :90D :LHP 

Mrs. Pauline Lindsey 
1203 West 7th Street 

Los Angeles 14, California 


Tax Liability for the Taxable Years 
Ended December 31, 1944 and 1945 


Years Deficiency 
1944 Income Tax................ $2,041.07 
Wemto Teome ‘T'ax................ 2,367.32 


se e $4 908.39 


oa Estate of Rk. L. Langer, etc., et al. 


In making this determination of your income tax 
liability careful consideration has been given to the 
report of examination dated March 17, 1947. 


Adjustment to Net Income 
Taxable Year Iinded December 31, 1944 


Net income as disclosed by return........ $21,841.76 
Additional deduction: 
@) ‘Standard deduction ........... 250.00 
Net income adjusted................ $21,591.76 


Explanation of Adjustment 


(a) In your return you elect to take the standard 
deduction provided in section 28(aa)(1) of the 
Internal Revenue Code, but claim only $250.00 of 
the $500.00 allowable. An additional deduction of 
$250.00 is accordingly allowed. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount of 
$4,400.00 (your community half of $8,800.00) at- 
tributable to the years 1988 and 1939 which you in- 
clude in gross income. However, in the computation 
of your tax this income is excluded and the tax 
attributable to such income, computed at the lower 
rates in effect for such prior years, is added to the 
amount computed without regard to such income, 
the total of which is reported as your income tax 
hability for 1944. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
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applicable, and that the aforementioned $4,400.00 
constitutes income taxable at the rates in effect in 
the year received. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1944 


MOC MIAGOMNC MOGINSLEC ...............2...---20..-20-00----0cenccseeeceecece $21,591.76 
Less: Excess of net long-term capital gain 

over net short-term capital loss ........................2000-- 1,550.08 
ONT VINCOMMC _....-_...........--.o2.------cocecennoceccncccenees $20,041.68 
Bee OUP MOCTIUION .....................22s0ceeenecoeeeecssuuee-es 500.00 
Peleanee (Surtax Met income) ..................-....---------.-.... $19,541.68 
0 Sa 5 $ 7,017.09 
ecm yee INCOME ......................----..-----0-- $20,041.68 
Less: Normal tax exemption ........................ 5900.00 
Balance subject to normal tax .................... $19,541.68 
Normal tax (5% 01°919,541.68 ) ..............-----.0-sncccessenee 586.25 
Fertial tax -...... cn $ 7,603.34 
Peis = AS Oi INDUS _.............-......2--00------00eecnncceeenee 775.04. 
MMT CAR eee o 2... ==... 80... 2enncenccsseccncsenccceecccessncee $ 8,378.38 


Computation of Tax 
Taxable Year Ended December 31, 1944 


INC? IM@OMCBAGIUSHE .........................c---c00--- $21,591.76 
ImeSS: SWrtax CX€MPtiON ...............0..0... 5900.00 
ile met INCOME _..............................-...-.. $21,091.76 
Sc $ 7,871.39 
Pee iMMe@ine AC \ismed ............................--00000 $21,591.76 
Less: Normal-tax exemption ....................-00. 500.00 
Net income subject to normal tax .............. $21,091.76 
2 632.75 
ee leoriial Wax and Surtax ........................-........--.---- $ 8,504.14 
EE, $ 8,378.38 
onmee: imeome tax liability —........................... $ 8,378.38 
Income tax liability shown on return, 

N04 5) 0) 6,337.31 


Mieienemey Of Neome tax ..............-.-...----.-..--ccc--c-seceennee $ 2,041.07 
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Net Income 
Taxable Year Ended December 31, 1945 


The net income of $25,746.91 disclosed in your 
return is accepted as correct. 

In your return you disclose receipt in 1945 of 
compensation for personal services in the amount of 
$5,750.00 (your community half of $11,500.00) at- 
tributable to the years 1939 and 1940. In the com- 
putation of your tax this income is excluded and the 
tax attributable to such income, computed at the 
lower rates in effect for such prior years, is added 
to the amount computed without regard. to such 
income, the total of which is reported as your in- 
come tax liability for 1945. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,750.00 
constitutes income taxable at the rates in effect in 
the year received. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1945 


I oe. esos cdshigssacnsn-------e-nneneee $25,746.91 
Less: Excess of net long-term capital gain 

over net short-term capital loss ................-........-.-- 4,610.63 
URI NTIC) TA@OTNIG __.......................--.----2.-cncceene-ecnoneeee- $21,136.28 
Re OOK GMOMNPLION ..................-.-..----------eneeeeeceeeeeee 500.00 
Balenee (surtak net income) .................-.-...-..--..--s0+-00 $20,636.28 
ROT WO. 2O ie... eenneee nne-nenceeccnsencceeroneee $ 7,616.32 
Gmeimary net income ................................-..- $21,136.28 
Less: Normal tax exemption ........................ 900.00: 
Balance subject to norma! tax .................... $20,636.28 
Netmal tax (3 per cent of $20,636.28) ......................... 619.09 
ooo cnn a3. nae snnecesnnne ene aneeeneeen eens $ 8,235.41 
mis 50 per cent of $4,610.68 ............. 0. 2,305.31 
a $10,540.72 


Computation of Tax 
Taxable Year Ended December 31, 1945 


be $25,746.91 
ess Surtax exemption .............................. 5900.00 
Delvem met INcome ........................-....--.....--.- $25,246.91 
Pa i ane $10,295.68 
Bet Mee@@NN __.........22._.....--.--2.---------nnce-eeseeee- $25,746.91 
Less: Normal-tax exemption ......................-- 500.00 
Net income subject to normal tax ................ $25,246.91 
ui las TE 6) a a 757.41 
ofalemorniall tax and SUTtaXxX .............-ccosecesees.--....---.----- $11,053.09 
NS en $10,540.72 
Sorrdeemeome fax liability .........................cscc sees $10,540.72 
Income tax liability shown on return, 

UO FOTO ET _...............enenccnscoccscncccceccnsecceseececuene 7,673.40 
W@mrromiey Of INCOME 1AX .................22.00..-cseceeceneocencneee $ 2,867.32 


Received and filed T. C. U. S. May 11, 1949. 
Served Mar. 12, 1949. 
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Docket No. 18397 
AMENDED PETITION 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency (LA:IT:90D:LHP) dated February 19, 
1948, and as a basis of this proceeding alleges as 
follows: 

ie 

Petitioner is an individual residing at 1203 West 
Seventh Street, Los Angeles 14, California. Peti- 
tioner’s income tax return for the period here in- 
volved was filed with the Collector of Internal 
Revenue for the Sixth District of California. 


7 iat. 
The notice of deficiency, a copy of which is at- 
tached hereto and marked Exhibit ‘‘A’’, was mailed 
to petitioner on February 19, 1948. 


IIT. 

The taxes in controversy are federal income taxes 
for the calendar years 1944 and 1945, as follows: 
MER... . oes ee eee $2,041.07 
| Sere a Oe 2,067.32 


ta 2... $4 908.39 
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ny. 
The determination of tax set forth in said notice 
of deficiency is based upon the following errors: 


(1) ‘The respondent erroneously computed the tax 
upon $5,000.00 representing petitioner’s community 
one-half of $10,000.00 compensation for personal 
services paid to her husband and attributable to the 
years 1937, 1938, and 1939, upon the basis of 
including all of said sum in petitioner’s 1944 income 
and taxing said entire amount at the rates applicable 
for the year 1944 rather than at the rates applicable 
for the years 1937, 1938 and 1939. 


(2) Respondent erroneously failed and refused 
to compute the tax upon said $5,000.00 income at 
the rates applicable for the years 1937, 1938 and 
1939, to which years said income was attributable. 


(3) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1944 and 
erroneously failed and refused to apply said section 
in making such computation. 


(4) The respondent erroneously computed the 
tax upon $5,750.00, representing petitioner’s com- 
munity one-half of $11,500.00 compensation for per- 
sonal services paid to petitioner’s husband and at- 
tributable to the years 1939 and 1940, upon the basis 
of including all of said sum in petitioner’s 1945 
income and taxing said entire amount at the rates 
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applicable for the year 1945 rather than at the 
rates applicable for the years 1939 and 1940. 


(5) Respondent erroneously failed and refused 
to compute the tax upon said $5,750.00 of income 
at the rates applicable for the years 1939 and 1940, 
to which years said income was attributable. 


(6) The respondent erroneously determined that 
the provisions of Section 107 of the Internal Rev- 
enue Code are not applicable in the computation of 
petitioner’s tax for the calendar year 1945 and 
erroneously failed and refused to apply said section 
in making such computation. 


(7) The respondent erred in failing and refusing 
to determine that petitioner has overpaid her income 
taxes for the calendar year 1944. 


V. 
The facts upon which petitioner relies as a basis 
for this proceeding are as follows: 


(1) During the years 1937 through 1945, and up 
to and including the present date, petitioner’s hus- 
band has been an officer of the Commodore Hotel 
Co., Ltd., 1203 West Seventh Street, Los Angeles, 
California. Said corporation keeps its books and 
files its income tax returns on the cash receipts and 
disbursements basis. 


(2) By appropriate action of its board of direc- 
tors evidenced by proper corporate resolution, Com- 
modore Hotel Co., Ltd., undertook and agreed to pay 
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to petitioner’s husband monthly from and after Jan- 
uary 1, 1937, a salary of $600.00 per month, said 
salary to continue monthly without interruption. 


(3) During each of the years 1937, 1938, 1939, 
and 1940, said corporation suffered deficits from its 
operations and its capital was impaired. It owed 
substantial amounts to outside creditors. Because 
of its straitened circumstances it was unable, dur- 
ing each of said years, to pay to petitioner’s husband 
the full amount of salary which it had been author- 
ized by its board of directors to pay, and which it 
had agreed to pay. The corporation, however, at all 
times recognized its lability for the full amount 
authorized to be paid to petitioner’s husband. 


(4) During the year 1944 said corporation first 
found itself in a financial position which would per- 
mit it to pay to petitioner’s husband a portion of 
the back salary theretofore unpaid. During said 
vear it actually paid to petitioner’s husband the sum 
of $10,000.00 on account of said back salary, which 
amount was attributable to the discharge, to the 
extent possible, of the unpaid salary of petitioner’s 
husband for the years 1937, 1938, and 1939. 


(5) In preparing their federal income tax re- 
turns for the calendar year 1944 petitioner and her 
husband reported as community property the receipt 
of said $10,000.00 and computed the tax thereon in 
accordance with the provisions of Section 107(d) 
of the Internal Revenue Code. The respondent has 
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refused to permit the application of said section 
of the Internal Revenue Code in the computation 
of petitioner’s tax for said year. 


(6) During the year 1945 said corporation paid 
to petitioner’s husband the sum of $11,500.00 on 
account of said back salary, which amount was 
attributable to the discharge, to the extent possible, 
of petitioner’s husband’s unpaid salary for the years 
1939 and 1940. 


(7) In preparing their federal income tax re- 
turns for the calendar year 1945 petitioner and her 
husband reported as community property the receipt 
of said $11,500.00 and computed the tax thereon 
in accordance with the provisions of Section 107(d) 
of the Internal Revenue Code. The respondent has 
refused to permit the application of said section of 
the Internal Revenue Code in the computation of 
petitioner’s tax for said year. 


(8) Petitioner’s income tax return for the cal- 
endar year 1944 disclosed a liability for taxes in the 
amount of $6,337.31, which amount was paid on or 
before March 15, 1945. Petitioner’s correct tax 
liability for said year 1944 is $5,607.42. Petitioner 
has overpaid her 1944 income taxes in the amount 
of $729.84, and refund of said amount is hereby 
claimed. 


Wherefore, petitioner prays that this court may 
hear this proceeding and determine: 


vs. Commissioner of Internal Ievenue 61 


(1) That respondent erred in the particulars 
set forth in paragraph IV of this petition. 


Respectfully submitted, 
/s/ DANA LATHAM, 
js/ AUSTIN H. PECK, JR., 


/s/ HENRY C. DIEHL, 
Counsel for Petitioner. 
January 25, 1949. 


State of California, 
County of Los Angeles—ss. 


Pauline Lindsey, being first duly sworn deposes 
and says: ‘That she is the petitioner in the fore- 
going petition; that she has read said petition and 
is familiar with the facts contained therein, and that 
said facts are true and correct to the best of her 
knowledge and belief. 

/s/ PAULINE J. LINDSEY. 

Subseribed and sworn to before me this 7 day of 
February, 1949. 

[Seal] /s/ LILLIAN 8S. FOLTZ, - 


Notary Public in and for the County of Los An- 
geles, State of California. 
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Form 1279 (Rev. Mar. 1946) 
SN-LT-7 


Treasury Department, Internal Revenue Service 
417 South Hill Street 
Los Angeles 13, California 
Feb. 19, 1948 

Internal Revenue 
Agent in Charge 
Los Angeles Division 
LA-IT:90D :-LHP 
Mrs. Pauline Lindsey 
1203 West 7th Street 

Los Angeles 14, California 


Dear Mrs. Lindsey: 

You are advised that the determination of your 
income tax liability for the taxable years ended 
December 31, 1944 and 1945 discloses a deficiency 
of $4,908.39, as shown in the statement attached. 

In accordance with the provisions of existing 1n- 
ternal revenue laws, notice is hereby given of the 
deficiency or deficiencies mentioned. 

Within 90 days (not counting Saturday, Sunday 
or a legal holiday in the District of Columbia as the 
90th day) from the date of the mailing of this 
letter, you may file a petition with The Tax Court 
of the United States, at its principal address, Wash- 
ington 25, D. C., for a redetermination of the de- 
ficiency or deficiencies. 

Should vou not desire to file a petition, vou are 
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requested to execute the enclosed form and forward 
it to the’ Internal Revenue Agent in Charge, Los 
Angeles, California for the attention of LA: Conf. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficiency or deficiencies, and will 
prevent the accumulation of interest, since the in- 
terest period terminates 30 days after filing the 
form, or on the date assessment is made, whichever 
is earlier. 
Very truly yours, 
GEO. J. SCHOENEMAN, 
Commissioner, 
By GEORGE D. MARTIN, 
Internal Revenue Agent 


in Charge. 
Enclosures: 
Statement 
Form of waiver 
Statement 


LA IT :90D :LHP 

Mrs. Pauline Lindsey 

1203 West 7th Street 

Los Angeles 14, California 


Tax Liability for the Taxable Years 
Ended December 31, 1944 and 1945 


Years Deficiency 
4@ Income Tax............... $2,041.07 
Hots Inéome Tax............... 2,867.32 


ee re $4,908.39 
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In making this determination of your income tax 
liability careful consideration has been given to the 
report of examination dated March 17, 1947. 


Adjustment to Net Income 
Taxable Year Ended December 31, 1944 


Net income as disclosed by return. . . .$21,841.76 


Additional deduction: 
(a) Standard deduction ...... 250.00 


Netuneemewadjusted ............... $21,591.76 


Explanation of Adjustment 


(a) In your return you elect to take the standard 
deduction provided in section 23(aa)(1) of the In- 
ternal Revenue Code, but claim only $250.00 of the 
$500.00 allowable. An additional deduction of $250.00 
is accordingly allowed. 

In your return you disclose receipt in 1944 of 
compensation for personal services in the amount 
of $4,400.00 (vour community half of $8,800.00) at- 
tributable to the years 1988 and 1939 which you 
include in gross income. However, in the ¢omputa- 
tion of your tax this income is excluded and the 
tax attributable to such income, computed at the 
lower rates in effect for such prior years, 1s added 
to the amount computed without regard to such 
income, the total of which is reported as your in- 
come tax hability for 1944. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
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applicable, and that the aforementioned $4,400.00 
constitutes income taxable at the rates in effect in 
the year received. 


Computation of Alternative Tax 
Taxable Year Ended December 31, 1944 


TENE Ns $21,591.76 
Less : Excess of net long-term capital gain 

Over met short-term capital loss ............................-. 1,550.08 
ey TICE INCOME ...........-........cc.eccceccecseceeencceneeoneeeneee $20,041.68 
MPO MOM CAXTCKOMDPUION ........- 2... ..ecceccee cee eececneecaseene 900.00 
edlemee (Sttrtax net inCome) .............0........2--- ween $19,541.68 
ymiawee OTP UDF IGS a. ............--...--ccceennsocccccenseccccccceeeece $ 7,017.09 
Ordemary net income .........................--.-----.-- $20,041.68 
Less: Normal tax exemption ...............-------- 500.00 
Balance subject to normal tax .................... $19,541.68 
Nowmmel tax (3% of $19,541.68) oun. ececceseeeneene 586.25 
A gg et QR gc $ 7,603.34 
Es) | | cr 775.04 
6 1 ES ee $ 8,378.38 


Computation of Tax 
Taxable Year Ended December 31, 1944 


Det iWeome adjusted -............................- $21,591.76 
Less: Surtax exemption -......00...2.00.--ceeeecoeeee 500.00 
MITOMRNTIOL WNGOMME .........................--..---c------ $21,091.76 
eee $ 7,871.39 
Net amcome adjusted ...............................--02 $21,591.76 
Less: Normal-tax exemption ................0....--- 500.00 
Net income subject to normal tax ...............- $21,091.76 
TKD DOG... 8. na ccinenneneeeceneccerennenneeccnneceonees 632.75 
Mommenormal tax and SUTCAX .....................--.--.--scecceeaeee- $ 8,504.14 
Oe $ 8,378.38 
Comreetincome tax liability .......0.0..0..-..-.-.---cc-ccecseseee $ 8,378.38 
Income tax liability shown on return, 

T0210 | 0) 6,337.31 


Percy OT INCOME TAX ............-..cececsccesescenceccoeecceaceee $ 2,041.07 
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Net Income 
Taxable Year Ended December 31, 1949 


The net income of $25,746.91 disclosed in your 
return is accepted as correct. 

In your return you disclose receipt in 1945 of 
compensation for personal services in the amount 
of $5,750.00 (your community half of $11,500.00) 
attributable to the years 1939 and 1940. In the 
computation of your tax this income is excluded and 
the tax attributable to such income, computed at the 
lower rates in effect for such prior years, is added 
to the amount computed without regard to such 
income, the total of which is reported as your 
income tax liability for 1945. 

It has been determined that the provisions of 
section 107 of the Internal Revenue Code are not 
applicable, and that the aforementioned $5,750.00 
constitutes income taxable at the rates in effect 
in the year received. 
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Computation of Alternative Tax 
Taxable Year Ended December 31, 1945 


i $25,746.91 
Less: Exeess of net long-term capital gain 

over net short-term capital loss -......................-000-- 4,610.63 
oy (| $21,136.28 
Pees: SUraX CXEMIPTION —...-o.2........ ee cece ce eeeeecennccenee 500.00 
ieouentee (surtax net income) ................-....-..sssscceeceess $20,636.28 
gt dg 0 $ 7,616.32 
Sramary Wet inCOMme ........................--.-.-.---- $21,136.28 
Less: Normal tax exemption ........................ 500.00 
Balance subject to normal tax .................... $20,636.28 
Normal tax (3% of $20,686.28) ......................-..cc-sc000e- 619.09 
0 $ 8,235.41 
Relig DOG Ol pAsOIOIOG __.................2-....--.0ccccce-nnccesennsee- . 2,305.31 
Se Gc $10,540.72 


Computation of Tax 
Taxable Year Ended December 31, 1945 


(I) i $25,746.91 

ies SUtamwexeMpPtION ....................-cs.0-000. 500.00 

Sei MOU INCOME ..........................000cncceceeees $25,246.91 

oan o nn. en nceeenecneesecsennsenennceee= $10,295.68 

Ca $25,746.91 

Less: Normal-tax exemption .................-...-+- 500.00 

Net income subject to normal tax ................ $25,246.91 

MPIVIAU RAG FOG 8, at... .-nnennnsncnenndbteccacnnnccnsennees 757.41 

Mouslnoermial tax and Surtax -................--........-..----------- $11,053.09 

Sami TOMES) CK Me ce. _......-....n--neeennnceccececevensencteceerenee $10,540.72 

Somreetminicome tax liability ...............................-..000--. $10,540.72 

Income tax liability shown on return, 
MEG INO. Were 1 OT ....... sanatcn-sh---enceoeecccccccccceeeeenennne 7,673.40 

Mremeremey Of INCOME tax ._................ ee cccececeeeeceene $ 2,867.32 


Filed U.S.T.C. Feb. 9, 1949. 
Served Mar. 1, 1949. 
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The Tax Court of the United States 
Docket No. 16756 


R. L. LANGER, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the petition of 
the above-named taxpayer admits and denies as 
follows: 

1 ae 

Admits the allegations contained in paragraphs 

I & II of the petition. 


ITI. 

Admits that the taxes in controversy are income 
taxes for the calendar year 1944. Denies the re- 
mainder of the allegations contained in paragraph 
III of the petition. 


IV. 
Denies the allegations of error contained in para- 
graph IV of the petition. - 
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¥. 
(1) to (4) inelusive. Denies the allegations con- 
tained in sub-paragraphs (1) to (4) inclusive of 
paragraph V of the petition. 


(5) Admits the allegations contained in sub- 
paragraph (5) of paragraph V of the petition. 


WAL, 
Denies each and every allegation contained in 
the petition not hereinbefore specifically admitted 
or denied. 


Wherefore, it is prayed that the determination of 
the Commissioner of Internal Revenue be approved. 


/s/ CHARLES OLIPHANT, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
EK. C. CROUTER, 
Special Attorney, 
Bureau of Internal Revenue. 


Received and filed U.S.T.C. Jan. 26, 1948. 
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The Tax Court of the United States 
Docket No. 16757 


EKLEANORE LANGER, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the petition 
of the above-named taxpayer admits and denies as 
follows: 

i, ee a. 

Admits the allegations contained in paragraphs 

I and II of the petition. 


III. 

Admits that the taxes in controversy are income 
taxes for the calendar year 1944. Denies the re- 
mainder of the allegations contained in paragraph 
III of the petition. 


It ¥. 
Denies the allegations of error contained in para- 
eraph IV of the petition. 
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V. 
(1) to (4) inclusive. Denies the allegations con- 
tained in sub-paragraphs (1) to (4) inclusive of 
paragraph V of the petition. 


(5) Admits the allegations contained in sub- 
paragraph (5) of paragraph V of the petition. 


VOI. 
Denies each and every allegation contained in 
the petition not hereinbefore specifically admitted 
or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner of Internal Revenue be ap- 
proved. 

/s/ CHARLES OLIPHANT, 
ECC 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
E. C. CROUTER, 
Special Attorney, 
Bureau of Internal Revenue. 


Received and filed Jan. 26, 1948. 
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The Tax Court of the United States 
Docket No. 18396 


C. REBOTY LINDSEY, 
Petitioner, 
Vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the petition of 
the above-named taxpayer, admits and denies as 
follows: 

LeandaiL. 

Admits the allegations contained in paragraphs I 

and II of the petition. 


ITI. 

Admits that the taxes in controversy are Federal 
income taxes for the calendar years 1944 and 1945; 
denies the remainder of the allegations contained in 
paragraph III of the petition. 


IV. 
(1) to (6), inclusive. Denies the allegations of 
error contained in subparagraphs (1) to (6), in- 
elusive, of paragraph IV of the petition. 
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Mi 
(1) For lack of sufficient information as to the 
truth or correctness thereof denies the allegations 
contained in subparagraph (1) of paragraph V of 
the petition. 


(2) and (8) JDenies the allegations contained 
in subparagraphs (2) and (8) of paragraph V of 
the petition. 

(4) Admits that during the year 1944 said cor- 
poration paid to the petitioner the sum of $8,800.00 ; 
denies the remainder of the allegations contained in 
subparagraph (4) of paragraph V of the petition. 


5) Admits that in preparing their Federal in- 
come tax returns for the calendar year 1944 peti- 
tioner and his wife reported as community prop- 
erty the receipt of said $8,800. Further admits 
that respondent has held Section 107(d) of the 
Internal Revenue Code inapplicable in the com- 
putation of petitioner’s tax for said year. Denies 
the remainder of the allegations contained in sub- 
paragraph (5) of paragraph V of the petition. 


(6) Admits that during the year 1945 said cor- 
poration paid to the petitioner the sum of $11,500; 
denies the remainder of the allegations contained 
in subparagraph (6) of paragraph V of the peti- 
tion. 


(7) Admits that in preparing their Federal in- 
come tax returns for the calendar year 1945, pe- 
titioner and his wife reported as community prop- 
erty the receipt of said $11,500. Further admits 
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that respondent has held Section 107(d) of the 
Internal Revenue Code inapplicable in the compu- 
tation of petitioner’s tax for said year. Denies 
the remainder of the allegations contained in sub- 
paragraph (7) of paragraph V of the petition. 

VI. Denies each and every allegation contained 
in the petition not hereinbefore specifically admit- 
ted or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner be approved. 


/s/ CHARLES OLIPHANT, 
ECC, 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
EK. C. CROUTER, 
A. J. HURLEY, 
Special Attorneys, 
Bureau of Internal Revenue. 


[Title of Tax Court and Cause. ] 
Docket No. 18396 
ANSWER TO AMENDED PETITION 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the amended 
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petition of the above-named taxpayer, admits and 
denies as follows: 


I and II. Admits the allegations contained in 
paragraphs I and II of the amended petition. 


III. Admits that the taxes in controversy are 
Federal income taxes for the calendar years 1944 
and 1945. Denies the remainder of the allegations 
contained in paragraph III of the amended peti- 
tion. 


IV. (1) to (7) inclusive. Denies the allegations 
of error contained in subparagraphs (1) to (7) in- 
elusive of paragraph IV of the amended petition. 


V. (1). Admits the allegations contained in 
subparagraph (1) of paragraph V of the amended 
petition. 


(2). Admits that on April 14, 1937, the board of 
directors of Commodore Hotel Co., Ltd., authorized 
the payment of salary to petitioner in the amount of 
$600.00 per month commencing as of January 1, 
1937. Denies the remainder of the allegations con- 
tained in subparagraph (2) of paragraph V of the 
amended petition. 


(3). Admits that during each of the years 1937, 
1938, 1939 and 1940, said corporation suffered 
deficits from operations and in its capital account. 
Denies the remainder of the allegations contained 
in subparagraph (3) of paragraph V of the amended 
petition. 
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(4). Admits that during the year 1944 said cor- 
poration paid to the petitioner the sum of $10,000.00. 
Denies the remainder of the allegations contained in 
subparagraph (4) of paragraph V of the amended 
petition. 


(5). Admits that in preparing their Federal 
income tax returns for the calendar year 1944 peti- 
tioner and his wife reported as community property 
the receipt of said $10,000.00; further admits that 
respondent has held Section 107(d) of the Internal 
Revenue Code inapplicable in the computation of 
petitioner’s tax for said year. Denies the remainder 
of the allegations contained in subparagraph (5) of 
paragraph V of the amended petition. 

(6). Admits that during the year 1945 said cor- 
poration paid to the petitioner the sum of $11,500.00. 
Denies the remainder of the allegations contained 
in subparagraph (6) of paragraph V _ of the 
amended petition. 


(7). Admits that in preparing their Federal 
income tax returns for the calendar year 1945 peti- 
tioner and his wife reported as community property 
the receipt of said $11,500.00; further admits that 
respondent has held Section 107(d) of the Internal 
Revenue Code inapplicable in the computation of 
petitioner’s tax for said year. Denies the remainder 
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of the allegations contained in subparagraph (7) of 
paragraph V of the amended petition. 


(8). Admits that the amount of liability for 
taxes shown by petitioner on his income tax return 
for the calendar year 1944 was $6,337.31. Denies 
the remainder of the allegations contained in sub- 
paragraph (8) of paragraph V of the amended 
petition. 


VI. Denies each and every allegation contained 
in the amended petition not hereinbefore specifically 
admitted or denied. 

Wherefore, it is-prayed that the determination of 
the Commissioner be approved. 


/s/ CHARLES OLIPHANT, 
E.C.C. 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: , 
B. H. NEBLETT, 
Division Counsel. 
E. C. CROUTER, 
L. C. AARONS, 
Special Attorneys, 
Bureau of Internal Revenue. 


Filed T.C.U.S. Feb. 14, 1949. 


718 Estate of R. L. Langer, etc., et al. 


The Tax Court of the United States 
Docket No. 18397 


PAULINE LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ANSWER 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the petition of 
the above-named taxpayer, admits and denies as 
follows: 

I and II. 

Admits the allegations contained in paragraphs 

I and II of the petition. 


Ene 
Admits that the taxes in controversy are Federal 
income taxes for the calendar years 1944 and 1945; 
denies the remainder of the allegations contained 
in paragraph III of the petition. 


IV. 
(1) to (6), inclusive. Denies the allegations of 
error contained in subparagraphs (1) to (6), in- 
clusive, of paragraph IV of the petition. 
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V. 

(1). For lack of sufficient information as to the 
truth or correctness thereof denies the allegations 
contained in subparagraph (1) of paragraph V of 
the petition. 


(2) and (38). Denies the allegations contained 
in subparagraphs (2) and (8) of paragraph V of 
the petition. 


(4). Admits that during the year 1944 said cor- 
poration paid to petitioner’s husband the sum of 
$8,800.00; denies the remainder of the allegations 
contained in subparagraph (4) of paragraph V of 
the petition. 


(5). Admits that in preparing their Federal in- 
come tax returns for the calendar year 1944 peti- 
tioner and her husband reported as community 
property the receipt of said $8,800. Further ad- 
mits that respondent has held Section 107(d) of 
the Internal Revenue Code inapplicable in the 
computation of petitioner’s tax for said year. De- 
nies the remainder of the allegations contained in 
subparagraph (5) of paragraph V of the petition. 


(6). Admits that during the year 1945 said 
corporation paid to petitioner’s husband the sum 
of $11,500; denies the remainder of the allegations 
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contained in subparagraph (6) of paragraph V of 
the petition. 


(7). Admits that in preparing their I*ederal 
income tax returns for the calendar year 1945, 
petitioner and her husband reported as community 
property the receipt of said $11,500. Further ad- 
mits that respondent has held Section 107(d) of 
the Internal Revenue Code inapplicable in the 
computation of petitioner’s tax for said year. De- 
nies the remainder of the allegations contained in 
subparagraph (7) of paragraph V of the petition. 


VI. Denies each and every allegation contained 
in the petition not hereinbefore specifically ad- 
mitted or denied. 


Wherefore, it is prayed that the determination 
of the Commissioner be approved. 


/s/ CHARLES OLIPHANT, 
E.C.C. 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
E. C. CROUTER, 
i J. HURRY, 
Special Attorneys, 
Bureau of Internal Revenue. 


Received and filed June 22, 1948. 
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[Title of Tax Court and Cause. ] 


Docket No. 18397 
ANSWER TO AMENDED PETITION 


The Commissioner of Internal Revenue, by his 
attorney, Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, for answer to the amended 
petition of the above-named taxpayer, admits and 
denies as follows: 


I and If. Admits the allegations contained in 
paragraphs I and II of the amended petition. 


Itl. Admits that the taxes in controversy are 
Federal income taxes for the calendar years 1944 
and 1945. Denies the remainder of the allegations 
contained in paragraph III of the amended peti- 
tion. 


IV. (1) to (7) inelusive. Denies the allegations 
of error contained in subparagraphs (1) to (7) in- 
elusive of paragraph IV of the amended petition. 


V. (1). Admits the allegations contained in 
subparagraph (1) of paragraph V of the amended 
petition. 


(2). Admits that on April 14, 1937, the board 
of directors of Commodore Hotel Co., Ltd., au- 
thorized the payment of salary to  petitioner’s 
husband in the amount of $600.00 per month com- 
mencing as of January 1, 19387. Denies the remain- 
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der of the allegations contained in subparagraph 
(2) of paragraph V of the amended petition. 


(3). Admits that during each of the years 1937, 
1938, 1939 and 1940, said corporation suffered 
deficits from operations and in its capital account. 
Denies the remainder of the allegations contained 
in subparagraph (8) of paragraph V_ of the 
amended petition. 


(4). Admits that during the year 1944 said cor- 
poration paid to petitioner’s husband the sum of 
$10,000.00. Denies the remainder of the allegations 
contained in subparagraph (4) of paragraph V of 
the amended petition. 


\ 


(5). Admits that in preparing their Federal in- 
come tax returns for the calendar year 1944 peti- 
tioner and her husband reported as community 
property the receipt of said $10,000.00; further 
admits that respondent has held Section 107(d) of 
the Internal Revenue Code inapplicable in the com- 
putation of petitioner’s tax for said year. Denies 
the remainder of the allegations contained in sub- 
paragraph (5) of paragraph V of the amended 
petition. 


(6). Admits that during the year 1945 said cor- 
poration paid to petitioner’s husband the sum of 
$11,500.00. Denies the remainder of the allegations 
contained in subparagraph (6) of paragraph V of 
the amended petition. 

(7). Admits that in preparing their Federal in- 
come tax returns for the calendar year 1945 peti- 
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tioner and her husband reported as community 
property the receipt of said $11,500.00; further ad- 
mits that respondent has held Section 107(d) of the 
Internal Revenue Code inapplicable in the computa- 
tion of petitioner’s tax for said year. Denies the 
remainder of the allegations contained in subpara- 
graph (7) of paragraph V of the amended petition. 


(8). Admits that the amount of liability for 
taxes shown by petitioner on her income tax return 
for the calendar year 1944 was $6,337.31. Denies the 
remainder of the allegations contained in subpara- 
eraph (8) of paragraph V of the amended petition. 


VI. Denies each and every allegation contained 
in the amended petition not hereinbefore specifically 
admitted or denied. 


Wherefore, it is prayed that the determination of 
the Commissioner be approved. 


/8/ CHARLES OLIPHANT, 
H.C.C. 
Chief Counsel, Bureau of 
Internal Revenue. 
Of Counsel: 
B. H. NEBLETT, 
Division Counsel. 
E. C. CROUTER, 
L. C. AARONS, 
Special Attorneys, 
Bureau of Internal Revenue. 


Filed T.C.U.S. Feb. 19, 1948. 
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ORDER CONSOLIDATING THE CASES 
FOR TRIAL AND DECISION 


Minutes of Proceedings The Tax Court 
of the United States 


Docket Nos. 16756, 16757, 18396, 18397 
Date February 9, 1949. 
Place: Los Angeles, Calif. 


Proceeding: Hstate of R. L. Langer, Deceased, 
et al. 
Assigned to: Judge Johnson. 


* * ae 


On the merits Yes. Oral motion of petitioner’s 
counsel, proceedings were ordered consolidated. 
Petitioners in Docket Nos. 18396 and 18397, on oral 
motion were granted permission to file amended peti- 
tions. Respondent also granted time, on oral motion, 
to file amended answers. 


Ordered: Submitted. 


% % % 


/3s/ NELLIE A. LINDLEY, 
Acting Deputy Clerk. 
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iB L.C. Ne. 59 
The Tax Court of the United States 
Docket Nos. 16756, 16757, 18396, 18397. 


ESTATE OF R. L. LANGER, deceased, ELEA- 
NORE LANGER, Executrix, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


ELEANORE LANGER, 
Petitioner, 
vs. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


C. ABBOTT LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PAULINE LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Promulgated September 29, 1949. 
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FINDINGS OF FACT AND OPINION 
OF THE TAX COURT 


1. An insolvent corporation, wholly owned by its 
officers and their families, was in default in the pay- 
ment of a note secured by deed of trust on its 
principal asset, a hotel, and after procuring ad- 
vances for taxes and payment concessions from the 
creditor in 1937 and again 1n 1941, it paid no salaries 
to its officer-stockholders until after first realizing 
an operating profit in 1942. 

The deferment in salary payment, held, on the 
evidence not due to an event similar in nature to a 
receivership within the meaning of section 107(d) 
(2)(A) (iv), Internal Revenue Code, there being no 
legally enforceable control of the corporation in any 
one other than its own officers. Norbert J. Kenny, 
4 'T.C. 750, distinguished. 


Austin H. Peck, Jr., Esq., for the petitioners. 
L. C. Aarons, Esq., for the respondent. 


The Commissioner determined the following de- 
ficiencies in petitioners’ income taxes: 


Docket No. Petitioner 1944 1945 
16756 | el ag LT $3,086.48 . ee 
e757 Eleanore Langer ................ Use| | 
18396 C. Abbott Lindsey .............. 2,041.07 2,867.32 
18397 Pauline Lindsey .................. 2,041.07 2,867.32 


In so doing, he included in income taxable at cur- 
rent rates amounts received by R. L. Langer and C. 
Abbott Lindsey as back salary for prior years and 
reported by them and their wives, the other peti- 
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tioners, as community income taxable at the prior 
years’ rates under the provisions of section 107(d), 
Internal Revenue Code. Respondent contends that 
the section is not applicable because (1) the defer- 
ment in payment was not caused by an event similar 
to receivership; (2) the employer was under no 
obligation to pay in prior years, and (3) the pay- 
ments were less than 15 per cent of petitioners’ 
gross incomes which should be computed to com- 
prise receipts undiminished by the expenses of busi- 
nesses from which they derived income. Petitioners 
reported and defend the inclusion of net profit from 
such businesses. 

The proceedings were submitted upon a stipula- 
tion and exhibits, which we incorporate by reference 
as findings of fact, and oral testimony. 


Findings of Fact 

Rk. L. Langer, deceased, and his widow, Eleanore 
Langer, petitioner in Docket No. 16757, resided in 
1944 at Los Angeles, California, and filed separate 
income tax returns for 1944 with the collector of in- 
ternal revenue for the sixth district of California. 
Langer died on July 6, 1948; his widow was ap- 
pointed executrix of his estate, and as such was sub- 
stituted for him as petitioner in Docket No. 16756. 
C. Abbott Lindsey and his wife, Pauline Lindsey, 
petitioners in Docket Nos. 18396 and 18397, reside at 
Los Angeles, California, and filed separate income 
tax returns for 1944 and 1945 with the same collec- 
tor. All the returns were prepared on the basis of 
eash receipts and disbursements. 
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Langer and family and Lindsey and family each 
owned one-half of the single class of outstanding 
stock of the Commodore Hotel Co., a California 
corporation. This corporation owned and operated 
the Commodore Hotel in Los Angeles; kept its 
accounts and filed its income tax returns on the 
basis of cash receipts and disbursements. Langer 
was president and Lindsey secretary, and by resolu- 
tion of April 14, 1937, the board of directors, which 
included Langer and Lindsey, voted that a salary of 
$600 a month be paid to each from January 1, 1937, 
and ‘‘every month hereafter.’’ Pursuant to this 
resolution there was paid to each a total of $4,800 
during 1937, but the corporation fell into financial 
difficulties and no further payments were made until 
1942 or 1948. From 1933 until 1942 the corporation 
each year sustained operating losses, which reached 
a maximum of $14,724.74 in 19389, and its balance 
sheets constantly indicated a deficit until 1946, 
reaching a maximum of $63,867.69 in 1941. 

In 1983 the corporation had placed a deed of trust 
on its hotel building and a chattel mortgage on the 
furnishings, its principal assets, to secure its 6 per 
cent note for $241,581, payable in monthly install- 
ments of $2,000. By 1937 it was not only delinquent 
in the payment of interest on this note to the extent 
of $13,419, but the creditor had advanced funds for 
taxes on the hotel. On January 16, 1937, an agree- 
ment was reached with the then holder of the note, 
Pacific Mutual Life Insurance Co. (hereafter called 
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Pacific) whereby the corporation agreed to pay off 
the total due of $255,000 with interest over a ten- 
year period in monthly installments beginning at 
$900 and increasing to $1,250. The corporation made 
the required payments with some slight delays until 
June 30, 1939, but Pacific had to make further ad- 
vances for taxes, and by the end of August, 1941, 
the amount due the creditor had only been reduced 
to $240,750. On September 16, 1941, Pacific and the 
corporation entered into a new agreement, reducing 
the interest on the balance to 5 per cent and extend- 
ing the payment period to 1956. The corporation 
agreed to make a fixed monthly payment of $1,400 
and to pay 50 per cent of its net income to Pacific 
within 30 days of the end of each year. Net income 
for this purpose was defined as gross income less 
$5,000, operating expenses ‘‘including usual and rea- 
sonable management charges,’’ upkeep costs, taxes, 
interest and the principal payments on a second note 
for $2,592.62 which the corporation gave to Pacific. 
This second note was paid off in 1942, and payments 
have since been made on the principal indebtedness 
substantially as required. Pacific refrained from 
foreclosing on the hotel because its officers felt that 
the corporation’s properties were being capably and. 
honestly handled and that Langer and Lindsey 
would ultimately work out their difficulties. 

At a directors’ meeting held January 2, 1942, — 
Langer, the president, brought up the subject of 
officers’ salaries, ‘‘adjusted at $600 a month’’ but 
not ‘*paid since the year 1937,’’ and the repayment 
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of a $2,000 loan which he and Lindsey had each 
made to the corporation. Payment of the salaries 
and loans were authorized ‘‘as soon as there is 
sufficient net money available,’’ and in the event of 
nonpayment of the salaries, authority was voted the 
officers ‘‘to execute the Corporation’s promissory 
note to pay said sums at a later date * * * when 
the assets of the Corporation will permit.’’ On 
January 2, 1948, the directors resolved that the sal- 
ary of the president and of the secretary “‘be again 
set at $600.00 per month for the current year of 
1943,”’ and salaries of $7,200 were paid to each of 
them in that year. | 

After the corporation realized an operating in- 
come of $9,755.23 in 1942 and of $24,666.17 in 1943, 
the board of directors on January 3, 1944, mention- 
ing that some salary payments were made in 1942, 
authorized the payment of back salaries to the 
officers, and recognized that there was owing to 
each $1,200 for 1937 ($2,400, as later corrected) ; 
$7,200 for each of the years 1938, 1939, 1940, 1941, 
and $3,900 for 1942. They then resolved that the 
corporation: * * * pay all said back salaries to the 
respective officers * * * as soon as it 1s able to do so. 

Pursuant to this resolution the corporation paid 
$17,200 to Langer and $17,200 to Lindsey in 1944 
and $18,700 to Lindsey in 1945. Of the 1944 pay- 
ments $10,000 to each was on account of back salary; 
of the 1945 payments $11,500 was on account of back 
salary to Lindsey. Near the close of 1944 the direc- 
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tors instructed Langer to address to the Salary 
Stabilization Unit of Treasury a letter requesting 
permission to pay officers’ salaries for prior years. 
In the letter it was stated that ‘‘salaries for all years 
were authorized’’ but payments had been irregular 
because: 


= ime corporation, on a ‘‘cash basis,’’ 
suffered losses for most of the years in question, 
and did not have the necessary cash available 
for salary payments. 


The Salary Stabilization Unit replied that pay- 
ment of back salaries did not require its approval 
‘‘provided there was a bona fide contractual habilitv 
on October 3, 1942.’’ 

At a directors’ meeting held January 5, 1945, 
Langer, as president, stated that: 


* * * $10,000 had been paid to each of the 
respective officers in 1944 as back salaries ap- 
plied as follows, to-wit: $2400 as owing for the 
year 1937; $7200 as owing for the year 1938, 
and $400 as part payment and owing for the 
woe 195g, = * *, 


At a directors’ meeting held December 5, 1945, the 
president was specifically authorized to pay $3,000 
of surplus on account of officers’ back salaries. 

On their separate income tax returns for 1944 
Langer and wife and Lindsey and wife each re- 
ported $5,000 as the community share of the $10,000 
paid as back salary to each husband in 1944, and 
each computed a tax on this share by reference to 


92 Estate of R. L. Langer, etc., et al. 


rates applicable to years for which the salary was 
paid, invoking the benefits of section 107(d), Inter- 
nal Revenue Code. Among items of gross income 
Langer and wife each reported $15,610.36, set forth 
in Schedule C as ‘‘Profit from Business or Profes- 
sion.’’ As explained in the schedule, they owned a 
half interest in the Chfton and Figueroa Hotels. 
From total receipts of $22,311.71 of the Clifton 
Hotel they subtracted ‘‘business expenses’’ under 
itemized headings of Schedule C and arrived at a 
‘net profit’? of $14,498.01, of which one-half, or 
$7.249, was treated as their community income. Each 
included a half of the latter figure, or $3,624.50, in 
ervoss income, item 4, of the individual return im 
arriving at the total gross income from which they 
subtracted the statutory deductions. In like manner 
they reported total receipts of $271,987.99 of the 
Figueroa Hotel, deducted business expenses and 
arrived at a net community profit of $31,220.71, of 
which each included a half, or $15,610.35, in item 4 
of gross income. Total gross income for 1944, as 
reported by Langer, was $30,729.45; as reported by 
his wife, $31,854.43. 

On their income tax returns for 1945 Lindsey and 
wife each reported one-half of the $11,500 received 
by Lindsey as back salary in 1945, and each com- 
puted a tax on that by reference to section 107(d), 
attributing $6,800 to 19389 and $4,700 to 1940. Each 
reported on the 1944 return $23,667.65 as an item 
of gross income, set forth in Schedule C as ‘‘ Profit 
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from Business or Profession.’’ As explained in the 


schedule they operated the Commodore Cafe from 
which each reported total receipts of $131,547.39, 
cost of goods sold $50,493.85, other business deduc- 
tions $57,385.88, resulting in a net profit of the 
$23,667.65, which each included in gross income. 
For 1945 each similarly computed and included in 
eross income a net profit of $20,421.44 from opera- 
tion of the cafe. (Apparently the receipts, costs and 
expenses reported by each was a half of the business 
©YOSS. ) 

As to each petitioner the Commissioner deter- 
mined that section 107(d) was not applicable, and 
adding the amounts received as back salary to other 
income reported, he recomputed the tax at the rates 
in effect for the year of receipt. 


Opinion 
Johnson, Judge: 

Under the view that Langer and Lindsey each 
received the $10,000 paid in 1944 and that Lindsev 
received the $11,500 paid in 1945 as back salary 
attributable to prior years’ services, petitioners 
claim the benefit of section 107(d), which provides: 


(1) In General.—If the amount of the back pav 
received or accrued by an individual during the 
taxable year exceeds 15 per centum of the gross 
income of the individual for such year, the part of 
the tax attributable to the inclusion of such back 
pay in gross income for the taxable year shall not 
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be greater than the aggregate of the increases in 
the taxes which would have resulted from the inclu- 
sion of the respective portions of such back pay 
in gross income for the taxable years to which such 
portions are respectively attributable, as determined 
under the regulations prescribed by the Commis- 
sioner with the approval of the Secretary. 


Section 107(d) (2) defines ‘‘back pay”’ as: 

* * * (A) remuneration, including wages, sal- 
aries * * * received or accrued during the taxable 
year by an employee for services performed prior to 
the taxable year for his employer and which would 
have been paid prior to the taxable year except for 
the intervention of one of the following events: 
(i) bankruptcy or receivership of the employer; 
(ii) Gispute as to the hahility *"* ”; (ii) aie 
emplover is the United States, a State * * *, lack of 
funds appropriated to pay such remuneration; or 
(iv) any other event determined to be similar in 
nature under regulations prescribed by the Com- 
missioner with the approval of the Secretary; * * *. 

Petitioners contend that the corporation would 
have paid the salaries in the years when the services 
were rendered except for the intervention of an. 
event similar in nature to bankruptcy or receiver- 
ship. They argue that the corporation’s continued 
operation of the hotel was by Pacific’s suffrance ; that 
if salaries had been paid to the officer-stockholders, 
that suffrance would have ceased as Pacific kept close 
watch over the corporation’s affairs for protection of 
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its loan, even advancing funds needed for taxes. Ad- 
mitting that no specific agreement forbade the pay- 
ment of salaries to officers, they assert that any such 
payment, made in the corporation’s precarious finan- 
cial condition, would have invited foreclosure by the 
creditor. Respondent stresses the absence of any 
contractual or legal restriction on payment, and 
argues that a straitened financial condition is not 
similar in nature to bankruptcy or receivership, and 
that in any event no salaries were authorized after 
1937, and the corporation was under no obligation 
to pay. 

The issue raised squarely presents for decision 
whether or not financial difficulties and a factual 
(but not a legal) necessity which restricts a cor- 
poration’s freedom of action may be deemed an 
event similar in nature to a receivership under regu- 
lations prescribed by the Commissioner. Section 
29.107-3, Regulations 111 as amended, which relates 
to section 107(d)(2) of the Code, adds nothing to 
the language of the statute in this respect.. 

We agree with petitioners that very cogent cir- 
cumstances deterred the corporation from paying 
its officer-shareholders any salary during the period 
of financial distress. Pacific was in a position to 
foreclose on the hotel and furnishings at any time. 

It forebore to do so, and even aided the debtor 
by paying taxes on the hotel in substantial amounts 
and agreeing to more favorable loan terms on two 
occasions. In the words of Pacific’s loan officer, this 


96 Estate of Rk. L. Langer, etc., et al. 


consideration was shown because he felt ‘‘that the 
properties were being capably and honestly han- 
dled,’’ and he expected that Langer and Lindsey 
‘ultimately would work out their difficulties.’? We 
can not believe that he would have felt so if they 
had increased the corporation’s steady operating 
losses by annual withdrawals of ae 400 as salaries 
for themselves. 

Nonetheless we do not perceive in their voluntary 
restraint any resemblance to the restriction imposed 
bv a receivership. Financial distress would nor- 
mally induce a corporation’s officers to adopt policies 
more cautious and conservative than those followed 
under conditions of prosperity, and by their fore- 
bearance to deplete corporate funds by salary pay- 
ments petitioners’ officer-shareholders displayed a 
prudence clearly indicated as necessary by existing 
circumstances. But the decision was theirs to make, 
and thev made it. Under a receivership the de- 
cision would not have been theirs. Although the 
receiver might well have made the same decision, 
in so doing he would have exercised a control con- 
ferred on him by law to the exclusion of the 
corporate officers and legally enforceable without 
reference to them. It is this legally enforceable con- 
trol in another that we deem to be the essential 
characteristic of a bankruptcy or receivership. In 
Norbert J. Kenny, 4 T.C. 750, the creditor held it 
to a limited extent by virtue of contract. But here 
the corporation’s officers were restricted only by 
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the dictates of prudence. We are of opinion that 
their decision and the corporation’s straitened cir- 
cumstances were not similar in nature to a receiver- 
ship within the meaning of section 107(d) (2), and 
accordingly hold that the section is here inapplic- 
able. 

This holding makes it unnecessary to decide 
whether or not the corporation was under an ob- 
ligation to pay the salaries in controversy during 
the preceding years and whether or not the amounts 
of the payments made in 1944 and 1945 were less 
than 15 per cent of the recipient’s respective gross 
incomes for those years. 


Reviewed by the Court. 

Decisions will be entered for the respondent. 
[Seal]: Tax Court of the United States. 
Served Sept. 29, 1949. 
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The Tax Court of the United States 
Washington 


Docket No. 16756 


ESTATE OF R. L. LANGER, deceased, HLEA- 
NORE LANGER, Executrix, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, pro- 
mulgated September 29, 1949, it is 


Ordered and Decided: That there is a deficiency 
in income tax for the calendar year 1944 in the 
amount of $3,086.48. 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


Entered Sept. 29, 1949. 
Served Oct. 3, 1949. 
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The Tax Court of the United States 
Washington 


Docket No. 16757 


ELEANORE LANGER, 


Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion, pro- 
mulgated September 29, 1949, it is 


Ordered and Decided: That there is a deficiency 
in income tax for the calendar year 1944 in the 
amount of $3,099.06. . 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


Entered Sept. 29, 1949. 
Served Sept. 30, 1949. 
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The Tax Court of the United States 
Washington 
Docket No. 18396 


C. ABBOTT LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion pro- 
mulgated September 29, 1949, it is . 


Ordered and Decided: That there are deficiencies 
in income tax for the calendar years 1944 and 1945 
in the respective amounts of $2,041.07 and $2,867.32. 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


Entered: Sept. 29, 1949. 
Served: Sept. 30, 1949. 
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The Tax Court of the United States 
Washington 


Docket No. 18397 


PAULINE LINDSEY, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. ° 


DECISION 


Pursuant to the determination of the Court, as 
set forth in its Findings of Fact and Opinion pro- 
mulgated September 29, 1949, it is 


Ordered and Decided: That there are deficiencies 
in income tax for the calendar years 1944 and 1945 
in the respective amounts of $2,041.07 and $2,867.32. 


[Seal] /s/ LUTHER A. JOHNSON, 
Judge. 


Entered: Sept. 29, 1949. 
Served: Sept. 30, 1949. 
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In the United States Cireut Court of Appeals 
for the Ninth Cireut 


Docket Nos. 16756, 16757, 18396, 18397 


ESTATE OF R. L. LANGER, deceased, ELEA- 
NORE LANGER, Executrix; KLEANORE 
LANGER; C. ABBOTT LINDSEY; and 
PAULINE LINDSEY, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF 
THE TAX COURT OF THE UNITES 
STATES 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit: 

Estate of R. L. Langer, deceased, Eleanore. 
Langer, Executrix; Eleanore Langer; C. Abbott 
Lindsey; and Pauline Lindsey, Petitioners in the 
above-entitled cases which were consolidated for 
trial, hereby petition this Court to review the de- 
cision of The Tax Court of the United States here- 
tofore entered in said proceeding on September 
29, 1949. Petitioners respectfully represent: 


te 


Jurisdiction 
This petition is filed pursuant to Internal Reve- 
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nue Code sections 1141 and 1142, 26 U.S.C.A., 
sections 1141 and 1142. 


Wh 


Nature of Controversy 

The present controversy relates to the proper 
determination of the federal income tax liability 
of petitioners Estate of R. L. Langer, deceased, 
Kleanore Langer, Executrix (Tax Court Docket 
No. 16756), and Eleanore Langer (Tax Court Docket 
No. 16757) for the calendar year 1944, and the fed- 
eral income tax liability of petitioners C. Abbott 
Lindsey (Tax Court Docket No. 18396) and Pauline 
Lindsey (Tax Court Docket No. 18397) for the eal- 
endar years 1944 and 1945. 

Respondent determined deficiencies in income. 
taxes of petitioners in Dockets Nos. 16756 and 
16757 for the calendar year 1944 as follows: 


Estate of R. L. Langer, deceased, Eleanore 
eer, IXCCWITIX ................. $3,086.48 
Berectane Dineer ........... eee eee 3,099.96 


Respondent determined deficiencies in income 
taxes of petitioners C. Abbott Lindsey and Pauline 
Lindsey for the calendar years 1944 and 1945 as 
follows: 


e. Abbott Lindsey .............. 1944 $2,041.07 
1945 2,867.32 
meme Windsey ............... 1944 2,041.07 


1945 2,001.32 
The Tax Court of the United States, by its said 


104 Estate of Rk. L. Langer, etc., et al. 


decision, sustained respondent’s determinations. 
Petitioners hereby petition for a review of said de- 
cision of The Tax Court of the United States. 


III. 


Venue 

Petitioners filed their respective separate federal 
income tax returns for the calendar years 1944 and 
1945 with the Collector of Internal Revenue for 
the Sixth District of California at Los Angeles, 
California. Accordingly, petitioners are petitioning 
for a review of said decision of The Tax Court of 
the United States by this United States Circuit 
Court of Appeals for the Ninth Circuit. 


Wherefore, your petitioners pray that this Court 
review said decision of The Tax Court of the 
United States, reverse the same, and issue such 
order or orders as may be proper in the premises. 


Dated: December 1, 1949. 
Respectfully submitted, 


/s/ DANA LATHAM, 
/3f AUSTIN TL, PHUK. JR. 
Attorneys for Petitioners. 


State of California, 
County of Los Angeles—ss. 


Austin H. Peck, Jr., being first duly sworn, on 
oath deposes and says: 


T am one of the attorneys for the petitioners in 
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this proceeding. I have read the foregoing petition 
and am familiar with the contents thereof. The 
allegations of fact contained therein are true to the 
best of my knowledge, information, and_ belief. 
This petition is not filed for purposes of delay, and 
I believe that petitioners are justly entitled to the 
relief sought. 
-/s/ AUSTIN H. PECK, JR. 


Subseribed and sworn to before me this 6th day 
of December, 1949. 


[Seal] /s/ LILLIAN S. FOLTZ, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My commission expires April 28, 1950. 


[Title of Court of Appeals and Cause] 


NOTICE OF FILING OF PETITION FOR RE- 
VIEW OF DECISION OF THE TAX 
COURT OF THE UNITED STATES 


To the Commissioner of Internal Revenue, Wash- 
ington, D. C.: 


You are hereby notified that petitioners in the 
above entitled proceeding in the Tax Court of the 
United States have filed, concurrently herewith, 
their petition to the United States Circuit Court of 
Appeals for the Ninth Circuit for review of the 
decision of the Tax Court in said proceeding. A 
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copy of said petition for review, together with this 
notice, are hereby served on you. 


Dated: December 6, 1949. 
/s/ DANA LATHAM, 


_/s/ MUSTIN H. PECK, IR., 
Attorneys for Petitioners. 


Affidavit of Service 


State of California, 
County of Los Angeles—ss. 


Beulah M. Godges, being first duly sworn, on 
oath, deposes and says: 


That she is a citizen of the United States and a 
resident of the County of Los Angeles, California; 
that she is not a party to the within action; and 
that her business address 1s 411 West Fifth Street, 
Los Angeles 18, California. 

That on the 6th day of December, 1949, she 
served the Notice of Filing of Petition for Review 
of Decision of the Tax Court of the United States 
and Petition for Review of Decision of the Tax 
Court of the United States on the respondent by 
placing a true copy of each in an envelope ad- 
dressed to the attorney of record for said respond- 
ent at the office address of said attorney, as fol- 
lows: ‘‘Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, Washington, D. C.’’; and by 
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then sealing said envelope and depositing the same 
with postage thereon fully prepaid, in the United 
States mail at Los Angeles, California; and that 
there is delivery service by United States mail at 
the place so addressed and there is a regular com- 
munication by mail between the place of mailing 
and the place so addressed. 


/s/ BEULAH M. GODGES. 
Subscribed and sworn to before me this 6th day 
of December, 1949. 


[Seal] /s/ LILLIAN 8. FOLTZ, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My commission expires April 28, 1950. 
Received and filed T’.C.U.S. Dec. 12, 1949. 


[Title of Court of Appeals and Cause | 


NOTICE OF FILING OF DESIGNATION OF 
CONTENTS OF RECORD ON APPEAL 
AND STATEMENT OF POINTS 


To the Commissioner of Internal Revenue, Wash- 
imeton, D. C.: 

You are hereby notified that petitioners in the 
above entitled proceeding in the Tax Court of the 
United States have filed with the Clerk of the Tax 
Court petitioners’ designation of contents of rec- 
ord on appeal and statement of points. A copy 
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thereof, and of this notice, are hereby served upon 
you. 


Dated: December 6, 1949. 
/s/ DANA LATHAM, 


/s/ AUSTIN H. PECK, JR., 
Attorneys for Petitioners. 


Affidavit of Service 


State of California, 


County of Los Angeles—ss. 


Beulah M. Godges, being first duly sworn, on 
oath, deposes and says: 

That she is a citizen of the United States and a 
resident of the County of Los Angeles, California; 
that she is not a party to the within action; and 
that her business address is 411 West Fifth Street, 
Los Angeles 18, California. 

That on the 6th day of December, 1949, she 
served the Notice of Filing of Designation of 
Contents of Record on Appeal and Statement of 
Points, to which this affidavit 1s attached and the 
Designation of Contents of Record on Appeal and 
Statement of Points, on the respondent by placing 
a true copy of each in an envelope addressed to 
the attorney of record for said respondent at the 
office address of said attorney, as follows: ‘‘Charles 
Oliphant, Cinef Counsel, Bureau of Internal Reve- 
nue, Washington, D. C.’’; and by then sealing said 
envelope and depositing the same with postage 
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thereon fully prepaid, in the United States mail 
at Los Angeles, California; and that there is de- 
livery service by United States mail at the place 
so addressed and there-is a regular communication 
by mail between the place of mailing and the place 
so addressed. 


/s/ BEULAH M. GODGES. 
Subscribed and sworn to before me this 6th day 
of December, 1949. 


[Seal] /s/ LILLIAN 8. FOLTZ, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My commission expires April 28, 1950. 


[Title of Causes. ] 


CERTIFICATE 

I, Victor 8. Mersch, Clerk of The Tax Court of 
the United States do hereby certify that the fore- 
going documents, 1 to 27, inclusive, constitute and 
are all of the original papers and proceedings be- 
fore The Tax Court of the United States as set 
forth in the ‘‘Designation of Contents of Record 
on Review’’ on file in my office as the original rec- 
ord in the above entitled proceedings and in which 
the petitioners in The T’ax Court proceedings have 
initiated an appeal as above numbered and entitled, 
together with a true copy of the docket entries in 
said Tax Court proceedings, as the same appear 
in the official docket book in my office. 

In testimony whereof, I hereunto set my hand 
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and affix the seal of The Tax Court of the United 
States, at Washington, in the District of Columbia, 
this 11th day of January, 1950. 


[Seal] /s/ VICTOR 8S. MERSCH, 
Clerk. 


[Endorsed]: No. 12456 United States Circuit 
Court of Appeals for the Ninth Cireuit. Estate of 
R. L. Langer, Deceased, Eleanore Langer, Execu- 
trix, Eleanore Langer, C. Abbott Lindsey and 
Pauline Lindsey, Petitioners, vs. Commissioner of 
Internal Revenue, Respondent. ‘Transcript of the 
Record. Upon Petition to Review a Decision of 
The Tax Court of the United States. 


Filed J anuary 17, 1950. 


/s/ PAUL P. OREGON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


Docket No. 12456 


ESTATE OF R. L. LANGER, deceased, ELEA- 
NORE LANGER, Executrix; ELEANORE 
LANGER; C. ABBOTT LINDSEY; and 
PAULINE LINDSEY, 

Petitioners, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL AND STATEMENT OF 
POINTS 


To Paul P. O’Brien, Clerk of the United States 
Circuit Court of Appeals for the Ninth Cir- 
cuit, San Francisco, California: 


Petitioners in the above entitled consolidated 
proceedings hereby designate the following portions 
of the record before the Tax Court of the United 
States to be contained in the record on review 
before the United States Circuit Court of Appeals 
for the Ninth Circuit: 


(1) Petition of petitioner R. L. Langer (Docket 
No. 16756). 

(2) Order substituting Eleanore Langer, Execu- 
trix of the Estate of R. L. Langer, deceased, as 


petitioner in place of R. L. Langer, deceased 
(Docket No. 16756). ; 


112 Estate of R. L. Langer, etc., et al. 


(3) Petition of petitioner Eleanore Langer 
(Docket No. 16757). 


(4) Petition and amended petition of petitioner 
C. Abbott Lindsey (Docket No. 18396). 

(5) Petition and amended petition of petitioner 
Pauline Lindsey (Docket No. 18397). 


(6) Answer to petition of petitioner Estate of 
R. L. Langer, deceased, Eleanore Langer, Executrix 
(Docket No. 16756). 


(7) Answer to petition of petitioner Eleanore 
Langer (Docket No. 16757). 


(B) Answer to petition and amended petition 
of petitioner C. Abbott Lindsey (Docket No. 
18396). 


(9) Answer to petition and amended petition 
of petitioner Pauline Lindsey (Docket No. 18397). 


(10) Minute order, or other order, of the Tax 
Court consolidating the eases for trial and decision. 


(11) Findings of fact and opinion of the Tax 
Court. 


(12) Decisions of the Tax Court. 


(13) The petition for review of the decision of 
the Tax Court and notice of filing of petition for 
review, together with proof of serviee of said peti- 
tion and said notice. 

(14) This designation of contents of record on 
appeal and statement of points and the notice of 
filing thereof, together with proof of service of said 
designation and notice. 
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Statement of Points on Which Petitioners 
Intend to Rely 


(1) The Tax Court erred in entering decisions 
for the respondent. 


(2) The Tax Court erred in not entering de- 
cisions for petitioners and each of them. 


(3) The Tax Court erred in failing to find or 
conclude that there were no deficiencies in income 
taxes of petitioners or any of them for the calendar 
years involved. 


(4) The Tax Court erred in its finding that the 
failure of Commodore Hotel Co., Ltd., to pay full 
officers’ salaries authorized for the years 1937, 1938, 
1939, and 1940 was the consequence of a restraint 
voluntarily imposed upon itself by said corporation 
as a result of serious financial difficulties rendering 
payment of such salaries impossible. 


(5) The Tax Court erred in its conclusion that 
factual necessity restricting a corporation’s free- 
dom of action, resulting from serious financial diffi- 
culties rendering payment of officers’ salaries i1m- 
possible if corporate operations were to continue is 
not an event similar in nature to bankruptey or 
receivership, for purposes of section 107(d), In- 
ternal Revenue Code, 26 U.S.C.A., section 107(d). 


(6) The Tax Court erred in its conclusion that 
the existence of a legally enforceable control in 
another is the essential characteristic of bankruptcy 
or receivership, and that, for purposes of section 
107(d), Internal Revenue Code, 26 U.S.C.A., see- 
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tion 107(d), an event cannot be similar in nature 
to bankruptey or receivership if such element of 
control does not exist. 


(7) Assuming, but not conceding, that the ‘ax 
Court did not err in its conclusion that the existence 
of a legally enforceable control in another is the 
essential characteristic of bankruptcy or receiver- 
ship, nevertheless the Tax Court erred in its find- 
ing or conclusion that such control in another did 
not exist in this case. 

(8) The Tax Court erred in its conclusion that 
section 107(d), Internal Revenue Code, 26 
U.S.C.A., section 107(d) was not properly invoked 
by petitioners in the determination of their federal 
income tax liability for the years here involved. 

(9) The Tax Court erred in failing to find or 
conclude that petitioners C. Abbott Lindsey and 
Pauline Lindsey have overpaid their federal in- 
come taxes for the year 1944. 

Dated: January 23, 1950. 

Respectfully submitted, 
/s/ DANA LATHAM, 


/s/f AUSTIN TH. PGK, ik... 
Attorneys for Petitioners. 


Affidavit of Service 
State of California, 
County of Los Angeles—ss. 


Zoe Ii. Porter, being first duly sworn, on oath, 
deposes and says: 
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That she is a citizen of the United States and a 
resident of the County of Los Angeles, California ; 
and that she is not a party to the within action; 
and that her business address is 411 West Fifth 
Street, Los Angeles 13, California. 

That on the 23rd day of January, 1950, she 
served the Designation of Contents of Record on 
Appeal and Statement of points on the respondent 
by placing a true copy thereof in envelopes ad- 
dressed to the attorneys of record for said respond- 
ent at the office address of said attorneys, as fol- 
lows: “‘Charles Oliphant, Chief Counsel, Bureau 
of Internal Revenue, Washington, D. C.’’ and 
*“Theron L. Caudle, Assistant Attorney General, 
United States Department of Justice, Washington 
20, D. C.’’; and by then sealing said envelopes and 
depositing the same with postage thereon fully pre- 
paid, in the United States mail at Los Angeles, 
California; and that there is delivery service by 
United States mail at the place so addressed and 
there is a regular communication by mail between 
the place of mailing and the place so addressed. 


/s/ ZOEK EK. PORTER. 
Subscribed and sworn to before me this 23rd day 
of January, 1950. 


[Seal] /s/ LILLIAN 8. FOLTZ, 
Notary Public in and for the County of Los An- 
geles, State of California. 


My commission expires April 28, 1950. 


